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Because 


they're more experienced! 


Lawyers Title’s ‘‘busy bees"’ are making 
‘better honey"™’ in 43 States, Puerto Rico, 
Hawaii and Canada 


Operating in Lawyers Title’s co-ordinated 
organization, National Title Division Offices, 
Branch Offices, Agencies, and Approved 
— Attorneys . . . a total of more than 
oT Sa, 13,250. . . are thoroughly experienced 
in title service at local, regional 
and national levels 


.+No Wonder 
’ There is no better title insurance than a policy issued by 


lawyers Title [nsurance (Orporation 


a Home Office ~ Richmond , Virginia 


TITLES INSURED THROUGHOUT 43 STATES, 
THE DISTRICT OF COLUMBIA, PUERTO RICO, HAWAII 
AND THE PROVINCES OF ONTARIO AND QUEBEC, CANADA 


BRANCH OFFICES IN: 


NATIONAL TITLE DIVISION OFFICES: CHICAGO, DALLAS, DETROIT AND NEW 
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This Month’s Cover 
Our cover this month honors John Jay (1745-1829), first 
Chief Justice of the United States, Governor of New York, 
President of the Continental Congress, lawyer and diplomat, 
one of the authors of The Federalist. Jay’s career was marked 
by dignity, intellectual vigor and unswerving honesty 
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Timely CCH Tax Helps... 


@ 


STANDARD FEDERAL TAX REPORTS 


Old law, new law, the accepted reporter on federal taxes for revenue—'‘for 
the man who must have everything."’ Swift weekly issues report and explain 
unfolding federal tax developments. Current subscription plan includes eight 
loose leaf Compilation Volumes and companion Internal Revenue Code Volume. 


FEDERAL TAX GUIDE REPORTS 


Compact and understandable, here is the dependable reporter on the federal 
taxes of the ordinary corporation, the average individual, partnership, trust or 
estate. Two loose leaf Compilation Volumes included without extra charge start 
subscribers off right. Up to date throughout; indexed to a ‘'T.” i 


FEDERAL EXCISE TAX REPORTS fe 


New and needed—a plain-spoken guide to the whole broad sweep of federal 
excise taxes. Weekly ‘Reports”’ feature full texts as well as analysis of pertinent e 
laws, regulations, rulings, and court decisions. All to keep subscribers abreast le 
of fast-moving excise tax law developments. Compilation Volume included. 


PENSION PLAN GUIDE 


A specialized reporter for all concerned with drafting, qualifying for federal : ' 
tax exemption, operating and administering employee-benefit plans. Regular , 
releases make clear the how, what and why of statutory and practical require- 
ments that shape and mold private programs. Includes Group Plans, Executive 
Compensation Plans, Fringe Benefits, Investing Trust Funds, Payment of Benefits, 
Guaranteed Annual Wages. Two loose leaf Volumes included. 


SINCLAIR-MURRAY CAPITAL CHANGES REPORTS Ee 


Dependable analysis of income tax results to investors of reorganizations, ex- I 
changes, rights, and other corporate changes. Makes apparent the exact { 
tax effect and basis of completed transactions. In three Volumes, alphabetically 
arranged by company name to show capital changes histories of over 12,000 
corporations. With continuing Reports of pertinent developments. 


PAYROLL TAX GUIDE 


For dependable, continuing help in handling payroll problems involved under 
federal income tax withholding, federal social security taxes, federal wage-hour 
regulation, state and local withholding. No law texts, no regulations—but t 
featured are plain-spoken explanations of ‘‘payroll law.’' Encyclopedic Com- ( 
pilation Volume included. 
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“Federal Taxes 1958” 2958 U. S. Master Tax Guide : f 
Reflects pertinent federal tax America’s number one tax i 
rules to press time. Provides help—Based on Internal Rev- | ] 
effective methods for handling enue Code as amended, rul- i 
tax problems and return prep- ings, regulations; with expla- 
aration. 1150 pp., 8%” x 10”, nations, rates, check lists. 448 i t 
$16.50. pp., 6” x 9”, $3. fy 


Write for complete details : | 
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The President's Page 


Charles S. Rhyne 


There has long been a need for 
more effective lawyer leadership in 
the legislative process, particularly 
in the area of the administration ol 
justice in the federal courts and in 
federal departments and agencies. 
State and local bar associations gen- 
erally do an excellent job on state 
legislation, and they sometimes do 
work on 
the 


excellent 
But 
where the American Bar Association 


federal legisla- 


tion. federal field is one 


has the primary duty and responsi 
bility. 
The views of the American Bat 


Association are highly respected by 
members of the Congress. It is well 
known that more than 200,000 law 
vers are represented in our House of 
Delegates and that when the House 
takes a position on tederal legisla 
tion it does so with care. The pres 
ent high tegard fr the Association 
bv the Congress is due to the ex- 
cellent job which has been done in 
the past by various Committees and 
But al 
though what has been done has been 
done well, it 


Sections of the Association. 
is an unfortunate fact 
that not enough has been done. All 
too often in the past it has been dif 
ficult 


to ascertain the Association's 


position on particular legislation 
ind difficult to determine which-Sec- 
tion or Committee is responsible for 
presenting the Association’s views 
been a 


“follow- 


Also, there has sometimes 
lack of the 


through” after the initial presenta 


essential 


tion of the Association’s position 
Sometimes the House of Delegates 
has acted and its resolutions were 


never presented to the proper com 


mittee of the Congress 

To meet the obvious need lor im 
proving the Association's efficiencs 
in its legislative work three impor 
tant steps have recently been taken 

First, the American Bar 
tion has now collected in one 
the 


Founda 
docu 
ment all resolutions of House 
of Delegates of the American Bai 
Association relating to federal legis 
the 
will keep this list up to date. 
Board ol 


new 


lation tor past five years and 


Second, the Governors 
Committee on 
This 
Chairman formet 
Robert W 
Upton, of New Hampshire, who his 
Amet 


Committees 


has created a 


Federal Legislation Commit 
tee has as its 
United States Senator 
iblv for many years on 
Bar 
ind is a 
Board of 


fore, 


sel ved 
ican Association 


former member of ow 


Governors. He is, there- 
familiar with the 


the 


thoroughly 
mechanism 
Bar 
the House of Delegates. This new 


whereby organized 


speaks on legislation through 
Committee will not supersede or in 
terfere with any existing Section or 
but will 


their present activity and assist them 


Committee, supplement 
upon request in every possible way 

Third, the has em 
as the Director of its Wash 
ington office Donald E. Channell to 


Association 


ploved 


give us a proper administrative or 
ganization to carry out the Associ 
ation’s responsibilities in connection 
with federal 


federal matters. He will help main 


legislation and other 
tain files on legislation of interest 
to the Bar and keep Sections and 
Committees informed on the status 


of bills in which they are interested 






But all representations to, and con- 


tacts with, members of the Congress 
will be by Committees and Sections 
ol the Association 
Number one on the Association's 
legislative program during the com 
ing session of Congress will be the 
bills to improve administrative law 
and practice. In this «lay and age 
virtually every lawver—and, indeed, 
nearly citizen later 


every sooner ot 


comes into contact or contest with 
some lecderal agency or department. 
\mer 
1946 
ible to push through the Adminis 
“Bill of 


for all citizens in this field. 


\iter a tremendous battle, the 


ican Bar Association in was 


trative Procedure Act as a 


Rights” 
a 


Since that time there has been a 


constant whittling away of the basic 
guarantees of fair treatment which 
we thought were incorporated into 
that legislation. Spurred on by the 
Report, 


Delegates has laid down 


Heover Commission the 
House ol 
certain basic principles which, if ap- 
proved, will insure fair treatment 
or all citizens in this important ad 
ministrative law area 

Spearheading this great adminis 
trative law and legal services pro 
gram will be a completely revamped 
Committee on Legal Services and 
Procedure. Under the leadership of 
Charles A. Horsky as Chairman, this 
five-man co-ordinating committee 
will be composed of the chairmen 
of the four Committees who are 
charged with direct responsibility for 
carrying out this program. These 
men and the particular aspects of 
the which have in 


program the 


(Continued on page 1015) 
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Views of Our Readers 








® Members of our Association are invited to submit short communications ex- 


pressing their opinions, or giving information, as to any matter appearing in the 


Journal or otherwise, within the province of our Association. Statements which 
do not exceed 300 words will be most suitable. The Board of Editors reserves to 


itself the right to sclect the communications or excerpts therefrom which it will 


publish and to reject others. The Board is not responsible for matters stated or 


views expressed in any communication. 





She Went to London 
To Visit the Queen 


It seemed the standard remark 
one makes at a noisy party, for the 
sake of conversation, when my hus- 
band said casually, “The American 
Bar Association Annual Meeting is 
in London next summer, and if I 
can work things out in the office, 
we'll go”. 

After I recovered from the shock, 
I came down from the clouds, men- 
tally, and thought how nice, and 
what an exciting thing for him to 
be thinking! I only wished it could 
come true. 

It did come true! 

And are home again. 
From now on, I shall always give 
credence to anything my husband 
says, at parties, in crowded elevators, 
or at home. 

During the spring and early sum 
mer when friends asked our plans 
for vacationing, I said very gayly, 
“Oh, we're going to London to visit 
the Queen’, leaving the questioner 
with a startled expression. The fact 


here we 


is: we did see the Queen. For the 
ladies I suppose the high point of 
the conference when we re- 
alized what the invitation from the 
Lord Chamberlain’s Office at St. 
Jame’s Palace really meant. 
The Lord Chamberlain 
is commanded by Her Majesty to invite 
(then our names in this case) 
to an Afternoon Reception in the 
Garden of Buckingham Palace 
on Monday, 29th. July 1957, 
8:30 to 5:30 o'clock P.M 
(weather permitting) 
morning dress or lounge suit. 


was 


from 


The weather did permit and we, 
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or I, anticipated the event with 


mixed feelings of joy, humility and 


For a week before the allair, 


had 


ers, not 


awe. 
show- 
But 
when the time came for the Garden 


there been intermittent 


unusual to Londoners. 


Party it was warm, sunny and beauti 
ful. Incongruous as it sounds we 
went to Buckingham Palace via bus. 
For in our great excitement, and of 
course in my desire to get on my 
long white gloves just so, we didn't 
realize that a few hundred persons, 
ourselves, had 
the States, and like us, had been in 
vited, and they, too, were trying to 
go via London cab. (The cabs are 


besides come from 


old, black and comfortable, like the 


leather chair in your library at 
home.) But there we were on ou! 
way via London bus. Then we 


walked through the grounds, a great 
privilege, we thought, just to be ad- 
mitted inside the gates. The grounds 
are very spacious and alter walking 
quite a few yards we began to se¢ 
the palace in outline. As we came 
closer, it occurred to us that what 
people (tourists and visiting folk) 
the 


from Victoria’s Monument, is really 


consider to be front, as seen 


Palace, 


Buckingham 
the 


the rear of 


where stand Guards in thei 
bright red attire. We walked across 
like the 
better goll 


courses, and as we approached neal 


the beautiful lawn, kept 


best “greens” in our 


er the center of activities, a band 
was playing for Her Majesty's Party, 
Very impressive they were in then 
uniforms, probably significant of 
something. But everything was signil- 
icant of something on this very spe 
cial day, this special social event, 
British- 


\merican relations even more. 


which would cement our 

Then came the moment! | hap 
pened to be in the right place at the 
right time, as a British barrister, 
who noticed that I am rather small 
for seeing above crowds, told me to 
stand in front of him as he knew 
the Queen would be coming down 
the aisle near us. And he was right. 

The lump in my throat was very 
real as Queen Elizabeth, the Queen 


(Continued on page 978) 








The American Bar Association’s Secretary and Treasurer attend the Queen’s Gar- 
den Party with their wives. (Left to right) Secretary Joseph D. Stecher, Mrs. Har- 
old H. Bredell, Mrs. Stecher and Mr. Bredell, Treasurer of the Association. 
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published monthly 


American Bar Association Journal 


the official organ of the American Bar Association 


The objects of the American Bar Association, a volun- 
tary association of lawyers of the United States, are to 
uphold and defend the Constitution of the United 
States and maintain representative government; to ad- 
vance the science of jurisprudence; to promote the ad- 
ministration of justice and the uniformity of legislation 
and of judicial decisions throughout the nation; to up- 
hold the honor of the profession of law; to apply its 
knowledge and experience in the field of the law to the 
promotion of the public good; to encourage cordial in- 
tercourse among the members of the American Bar; and 
to correlate and promote such activities of the Bar or- 
ganizations in the nation and in the respective states as 
are within these objects, in the interest of the legal pro- 
fession and of the public. Through representation of 
state, territory and local bar associations in the House 
of Delegates of the Association, as well as large member- 
ship from the Bar of each state and territory, the Asso- 
ciation endeavors to reflect so far as possible, the objec- 
tives of the organized Bar of the United States. 

There are seventeen Sections for carrying on the work 
of the Association, each within the jurisdiction defined 
by its by-laws, as follows: Administrative Law; Anti 
trust Law; Bar Activities; Corporation, Banking an«! 
Business Law; Criminal Law; Insurance, Negligence 
and Compensation Law; International and Comparative 
Law; Judicial Administration; Labor Relations Law: 
Legal Education and Admissions to the Bar; Mineral 
and Natural Resources Law; Municipal Law; Patent, 
[Trademark and Copyright Law; Public Utility Law; 
Real Property, Probate and Trust Law; Taxation; and 
the Junior Bar Conference. Some issue special publica- 
tions in their respective fields. Membership in the 
Junior Bar Conference is limited to members of the 
\ssociation under the age of 36, who are automatically 






enrolled therein upon their election to membership in 
the Association. All members of the Association are 
eligible for membership in any of the other Sections. 

Any person who is a member in good standing of the 
Bar of any state or territory of the United States, or of 
any of the territorial groups, or of any federal, state or 
territorial court of record, is eligible to membership in 
the Association on endorsement, nomination and elec- 
tion. Applications for membership require the endorse- 
ment and nomination by a member of the Association 
in good standing. All nominations made pursuant to 
these provisions are reported to the Board of Governors 
for election. The Board of Governors may make such 
investigation concerning the qualifications of an appli- 
cant as it shall deem necessary. Four negative votes in 
the Board of Governors prevent an applicant's election. 

Dues are $16.00 a year, except that for the first two 
vears after an applicant’s admission to the Bar, the dues 
are $4.00 per year, and for three years thereafter $8.00 
per vear, each of which includes the subscription price 
of the JouRNAL. There are no additional dues for mem- 
bership in the Junior Bar Conference. Dues for the 
other Sections are as follows: Administrative Law, 
$5.00; Antitrust Law, $5.00; Bar Activities, $2.00; Cor- 
poration, Banking and Business Law, $5.00; Crim- 
inal Law, $2.00; Insurance, Negligence and Compensa- 
tion Law, $5.00; International and Comparative Law, 
$5.00; Judicial Administration, $3.00; Labor Relations 
l.aw, $6.00; Mineral and Natural Resources Law, $5.00; 
Municipal Law, $3.00; Patent, Trademark and Copy- 
right Law, $5.00; Public Utility Law, $3.00; Real Prop- 
erty, Probate and Trust Law, $5.00; Taxation, $6.00. 

Blank forms of proposal for membership may be ob- 
tained from the Association offices at 1155 East 60th 
Street, Chicago 37, Illinois. 
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Second Circuit 
Third Circuit 
Fourth Circuit® 


Fifth Circuit 
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FROM EVIDENCE TO PROOF 


A Searching Analysis of Methods 
to Establish Fact 


By 


MARSHALL HOUTS 


Member of the Tennessee and Minnesota Bars 
Formerly, Special Agent of the 
Federal Bureau of Investigation 

Formerly of the Office of Strategic Services 


The author has concentrated on practical 
methods to convert evidence into proof an: 
has not concerned himself with the tech- 
nical rules of admissibility. He has drawn 
heavily on the knowledge, skills and experi- 
ence of practical judges, attorneys, scientists 
and psychologists who face the problems 
of fact-finding in the forensic arena day in 
and day out. 


AN AFFIRMATIVE, OBJECTIVE APPROACH 
TO FACT-FINDING AND PROOF 


“To obtain the same information, one 
would have to read volumes of technical 
lore and then call in an expert to interpret 
it. A lawyer engaged in trial work should 
peruse the chapter titles, read those that 
attract his interest, and either have the 
book on his shelf or available for future 
reference.” — American Bar Association 
Journal 


“In addition to demonstrating that he has 
the investigator’s skill, and the attorney’s 
perspective, Houts has proven that he is 
an able, interesting writer.” — Texas Police 
Journal 


416 pages Published 1956 


150 illustrations (2 in color) 


Sent on approval, $7.50 
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THE RULES OF EVIDENCE 
By 


MARSHALL HOUTS 


For the first time the RULES of evidence, 
difficult to locate in the great mass of re- 


snnginedaaa 





ported cases, are stated in a clear, concise 


MT 


manner in less than 100 pages so that they 


Whi 


ean be easily located when a courtroom 


Nt 


crisis develops. 


AN INVALUABLE AID FOR: 


De 


® Courtroom use 

® Classroom use 

e Lawyers engaged in trial work 
© Police officers and investigators 


¢ Laymen who want to understand just 
what goes on in a courtroom and why 


An effort has been made to state the 
FUNDAMENTAL RULES as concisely and 
accurately as possible, without comment or 
embellishment. The tangents of individual 
cases are omitted; but where conflict exists 
among the various courts on the basic rules, 


this is pointed out. 


Space is provided at the end of 
each rule for the reader to make 
his own noteson STATUTES and 
LEADING CASES applicable 
in his own jurisdiction for per- 


manent, convenient reference. 


160 pages Published 1956 


Sent on approval, $3.75 
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with the new A L R (A 
S©2 | 


EXHAUSTIVE OF YOUR STATE CASES 


FOR EVERY POINT ANNOTATED 





1957 launches the magnificent FIFTY SERIES of American Law 
Reports 2d. Now is the ideal time for you to start your sub- 
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of forms... 
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popular time-saving "Snap-Apart"’ 
and Translucent sets. 
Simplify tax-return time with convenient, 
time- and money-saving TAX FORMS in 
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FEDERAL ESTATE TAX RETURNS 
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Returns for the States of New York, 
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~ FACTUAL 
_ Appraisals 


for every valuation need 


— 


e Commercial, industrial, 
i institutional and residential 
' properties. 
Estate administration. 
Trustee and receiverships. 
Taxation and finance. 


Reorganization, merger or 
consolidation. 


Bankruptcy or liquidation. 


e Condemnation and 
litigation. 


‘THE 


— woes 


co. 





(Continued from page 972) 


Mother, and the Queen’s handsome 
husband appeared on the terrace of 
Buckingham Palace as the band 
played their National Anthem. One 
sees royalty in the news reels and 
TV, but not every one is so fortu 
nate in a lifetime as to have the op 


portunity of attending such a func- 


tion, as was afforded members of the 
American Bar Association and theit 
wives. Queen Elizabeth is lovely to 
behold! Very gracious, small of stat- 
ure, with a warmth 
radiance that lights up when she 
smiles. 

The refreshments were spread out 
on long tables under canopies 
adorned with silver tea and coffee 
services. Individual groupings and 
little nests of chairs and tables added 
a touch of friendliness and _ infor- 
mality. Delectable from 
tiny cocktail sausages to iced cakes 
and miniature French pastries were 
passed continually by Her Majesty’s 
staff of very efficient servants. Every- 
was designed for our pleasure. 


and queenly 


delicacies 





lt was “Open Palace” day as we 
strolled through the magnificent pal- 
ace itself, no barring that day of this 
fraternal gathering. This, too, was 
a revelation of beauty and charm, 
with many chests and cupboards of 
all shapes and sizes containing pe- 
riod sets of royal china and objets 
dart. After we strolled around a bit 
in the palace, we realized what a 
perfect setting, indoors and out, for 
the large event. Everything beauti- 
ful for the eye to see and enjoy in 
the way of English gardens and gar- 
den arrangements was ours for the 
mere glancing about. Color schemes 
in varied flower borders made gor- 
geous displays, like as depicted on 
floral calendars quite often. I'm 
afraid I brought home many ideas 
for my American garden. (My poor 
husband is only a plain dirt digger 
of weeds.) Now I shall be reminding 
him for years to come of the gardens 
at Buckingham Palace. 

Then, alas, as all things beautiiul 
must come to an end some time, 
our tea party was over, for us, any- 
way, as we had to catch a plane 
that very night for Paris. We depart 
ed, reluctantly, out toward Victoria's 
Monument. This had been a mem- 
orable day of days. We were con- 
scious of the Queen's public as we 
walked to the massive gates. Lon- 
doners were looking through the 
bars at US, those American visi- 
tors, who by some chance of fate, 
unknown to them, were now on the 
inside, even if very briefly. Just yes- 
terday WE were on the outside try- 
ing to get a glimpse of what went on 
inside. 

My gratitude knows no bounds for 
this experience. It was a_heart- 
warming gesture on the part of the 
British Bar and the Royal Family. 
Long live Queen Elizabeth! I love 
her. 


EvELYN Harvey Hopkins 
Plainfield, New Jersey 


Some Implications 
of the Rychlik Decision 


The recent decision of the United 
States Supreme Court in Pennsyl- 


(Continued on page 980) 
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year of the policy. In addition, the 
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twelve issues of the 
JOURNAL, binding, shipping and handling. These 
bound volumes will be shipped shortly after Jan- 
uary 1, 1959, to subscribers who place their orders 
before April 1, 1958. Subscribers need not send in 
their copies of the JouRNAL. The bound volume 
will be made up from our stock of fresh copies. 
The binding will be a modern, attractive sapphire 
blue buckram with genuine gold lettering, with 


No orders can be accepted after April 1, 1958. This offer 
is made on a limited basis, first come, first served. 

Subscribers who now have issues they wish bound may 
ship them to Bookshop Bindery, 5809 West Division Street, 


A Service for Our Readers .. . 


A limited number of copies of the twelve 1958 issues of the 


AMERICAN BAR ASSOCIATION JOURNAL | 


(Volume 44) 
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American Bar Association Journal, 1155 East 60th Street, Chicago 37, Illinois 
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torn, dirty magazines and solves the problem of 
replacing lost issues. 


Chicago 51, together with full remittance for binding at 
the rate of $4.85 per volume. Bound volumes will be re 
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vanta Railroad v. Rychlik, 352 US. 
480; 1 L. ed. 2d 480, raises some 
very interesting questions. Rychlik 
was discharged by the Railroad be- 
cause he failed to maintain his 
membership in the Brotherhood of 
Railroad Incidentally, 
he was a member of United Rail- 
road Operating Crafts, a labor 
union competitive with the Broth- 


Trainmen. 


erhood, and also was a member of 
the Switchmen’s Union of North 
America. The “Brotherhood” had 
entered into a “union shop” agree 
ment the Pennsylvania Rail 
road, pursuant to the provisions of 
the Federal Railway Labor Act, un- 
der which agreement the “Brother- 


with 


hood” was the representative of the 
employees. Rychlik 
membership — in 


Because relin- 
the 
“Brotherhood” the 
U.R.O.C., the “Brotherhood”’ insti- 
tuted proceedings, and successfully 
prosecuted them, to deprive Rych- 
lik of his job; presumably this was 
in a spirit of true “brotherhood”. 


quished — his 


and = joined 





980 Americ 


can Bar Association Journal 


The Supreme Court of the 
United States sustained the “Broth- 
erhood”, holding in effect that Con- 
gress has legislated that Rychlik is 
to be deprived of his right to work 
for the Pennsylvania Railroad un- 
less he joins the Brotherhood. In 
discussing this decision, it must be 
remembered that there was no ques- 
Rychlik’s compe- 


tion concerning 


tency so the decision is not based 
upon consideration of public safety. 
... The Rychlik case holds that by 
Act of Congress this valuable “right 
to labor” is now forfeited by failure 
to join and retain membership in 
the “Brotherhood”. It is the 
purpose of this communication to 


comment on the merits of this deci- 


not 


sion; the purpose is to explore some 
implications not discussed in the de 
cision itself. 

the Rail 
Supreme 


i. Constitutionality of 
Labor Act? The 
Court, by deciding the case on a 


way 


question of construction of the im 
plied intent of the Act, was not re 
quired to consider this question. 
The Court of Appeals for the Se 







ond Circuit, 229 F. 2d 171, did, 
however, take a glimpse at this ques- 
tion; alter pointing out that the 
hearing under the Railway Labor 
Act was before a “System Board” 
one of whose members is selected by 
the very “Brotherhood” which is a 
contestant in the hearing, the Cir- 
cuit Court said, “Nothing could 
more completely defeat the most 
elementary requirement of fair 
play; nothing would more firmly en- 
trench the recognized Union, [the 
“Brotherhood”}] — in the 
temptation to fetch all jobs into that 


powel > 


union would ordinarily be irresist- 
ible, especially when we remembe) 
that the union members of a ‘System 
Board’ are likely to be persons of 
the itself’ 
175). The statement of the 
Carte) 
(80 Law Ed. 1160) is in 
the 
verv nature of things, one person 
the 
power to regulate the business of 


consequence in Union 
(page 
Supreme Court in Carter v. 
Coal Co. 
point in this connection, “in 
mav not be entrusted with 
another, and especially of a com 


(Continued on page 982) 
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Among professional men 


Macon 


the “suit of choice” 


Your life is 
active, meaningful 
influential — 
‘hand-shaped suits 
belong in your wardrobe 
because they keep their 
press and shape 

through difficult days . . . 
because they are an 
effortless pleasure to wear in any company. 

The masculine 3-button model traces your body 
ghtly — fits as though the designer had 

only you in mind when he cut the cloth. We 
particularly invite the patronage of professional 
men for the simple reason that you are in an 
exceptional position to appreciate the virtues of 
this remarkably fine clothing. 


I 
And ¢ 
available only under our eq labels 


GROSHIRE and AUSTIN LEEDS 


from about $85. to $120. 


rossman Clothing Company, 79 5th Avenue, New York 





a 
Most Important 
Business Decision 
of your life 


This is the name of a booklet. 

It has been an invaluable aid to lawyers 
in protecting the interests of their clients. 
It can help you, too. 


In simple language it describes the risks 
your client runs when he fails to protect 
his business against loss by death... 

the consequences he must face by not having 
a plan to meet those risks. Based on 
Prudential’s unique Ownership Control 
Plan, this 10-page illustrated booklet is 
written to key men, partners, closed 
corporation stockholders and 

sole proprietors. 


We believe your clients will appreciate 
your thoughtfulness in bringing this booklet 
to their attention. The booklet will show 
them how a Prudential Representative can 
help protect their business. Clip the 
coupon below and we'll send you as many 
copies as you need, at no cost to you. 


The Prudential 


Insurance Company of America 
Newark, N. J. 

Please send _ copies of your booklet, “The 

Most Important Business Decision of Your Life” 


to me at this address: 


10 Thos 
. *, 






NAME 4 
AD\)REss - 


November, 1957 + Vol. 43 981 


re 
| 
| 
| 
| 
| 
| 
| 
| 
| 
| 
| 
| 
| 
| 
| 
| 
| 
| 
| 
| 
| 


Views of Our Readers 


When you need 


you want 


You get all 3 


COURT and PROBATE BONDS 


a= Promptness 
ae Efficiency 
@e Know-How 


with 


THE TRAVELERS 


INDEMNITY COMPANY, HARTFORD 16. CONNECTICUT 


See Your Lecal Travelers Agent er Broker 


(Continued from page 980) 
petitor. A statute which attempts to 
confer such power undertakes an 
intolerable and unconstitutional in- 
terference with personal liberty and 
private property.” (Page 1189). 

2. Do Union Dues Now Become 
an Excise Tax? “The term, ‘excises,’ 
is applied to taxes laid upon 
licenses to pursue certain occu 
pations.” (Cooley's Constitutional 
Limitations, 8th Ed., page 988). The 
Supreme Court having determined 
that Congress has made membership 
in the “Brotherhood” the _neces- 
sary license to engage in the occu- 
pation, the cost of that license cer 
tainly becomes a tax upon a license 
to engage in an occupation, 7.¢., 
excise. The Constitution confers the 
power to levy “excises” upon Con- 
gress and certainly that power can- 
not be delegated to the “Brother- 
hood”. It seems to follow necessarily 
that Congress, having determined 
that trainmen must have 


an 


railway 


this license to engage in their occu- 
pation, Congress and not the Broth- 
erhood must fix the license fee. 

3. For what purposes can the li- 
cense fees be expended? A necessary 
corollary to the foregoing is that 
“Brotherhood” dues become 
excises, the proceeds can only be 
purposes for Con- 
gress could authorize “excise” pro- 
ceeds to be expended. For example, 
Congress could not levy an “excise” 
to produce funds to be used to help 
elect or defeat a particular political 
candidate. 

There are many other restrictions 
concerning the use of proceeds of 
“excises” authorized by Congress. 
bur one concrete example is sufh 
cient. 

Conclusion: The Rychlik deci- 
sion creates serious question as to 
the constitutionality of the “System 
Board” provision of the “Railway 
Labor Act”; it creates serious doubt 
as to the validity of “Brotherhood” 


when 


used fo which 
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Guide. 252 pages of modern office 
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FREE to Purchasing and Office 
Executives when requested on your 
business letterhead. 
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dues not specifically authorized and 
fixed in amount by Congress; it sug 
gests problems as to the expendi- 
tures of “Brotherhood” funds which 
are the proceeds of “Brotherhood” 
membership dues. Perhaps by its 
“Brotherly” activities the “Brother 
hood” has lifted the lid of a Pan- 
dora’s box. 

ALBERT L. VocG1 
Denver, Colorado 


We Didn’t 
Cast the First Stone 


I shall not attempt to defend The 
Christian Century editors, as I feel, 
they need no apologists. However, 
being a member of the American 
Bar Association, I feel it is my fra- 
ternal obligation to mildly censure 
our editorial staff, in that they ac. 
cuse The Christian Century editors 
for failure to, “by this time”, abolish 
sin. 

How picayunish can we get, or, 

(Continued on page 984 
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THE LAST LINK 


IN A LONG CHAIN 


Now, eighty-four years after the appearance of our first 
set of citations, we present the Bench and Bar with this 
new publication. 


We deem its appearance of special significance for it 
is the forty-eighth and last link in a long chain of Shepard 
state editions—one link for each state in the union, each 
link a separate Shepard publication covering citations 
to the cases and statutes comprising the law of that 
state. 
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other state editions which tens of thousands of lawyers 
have long since found to be indispensable. Indicating 
the complete history and treatment of both court de- 
cisions and legislative enactments, it affords the lawyer 
concerned with Nevada law his first all-inclusive com- 
pilation of citations to Nevada cases and statutes. 


A circular describing this new edition in detail will be 
sent upon request. 
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Income ‘Taxes 


Reduced 


35% Per Year 


For Heirs 


An estate valued at $300,000 wa- 


distributed to the heirs. Prelimi- 


nary federal government interpre- 


tation allocated approximately 
200,000 to land and $100,000 to 
depreciable assets. At this point the 
heirs requested Marshall and Ste- 
vens, qualified appraisal experts, tu 
prepare an appraisal. The result 
clearly indicated a reallocation re- 
flecting $109,000 for land anil 
$191,000 for depreciable assets, and 
this appraisal was accepted by the 
taxing authorities. The net result 
was a reduction of nearly 35% on 
annual taxes levied against the in- 


come from the property.* 


APPRAISAL QUALIFIES VALUE 


Two facts emerge clearly: (1) In 
the settlement of an estate an ap- 
praisal made in advance would 
determine fair value, insure proper 
allocation of values, and clarify tax 
issues. (2) An appraisal by Mar- 
shall and Stevens of an estate may 
permit major savings in death taxes, 
and in subsequent income taxes re- 
sulting from proper allocation of 


values to depreciable assets. 


The informative brochure “What 
Every Property Owner Should 
Know About Appraisals” is yeurs 
for the asking. Write Marshall and 
Stevens, 420 Lexington Ave., Dept. 


122, New York 17, New York. 


An international appraisal com- 
pany, Marshall and Stevens offers 
local personalized appraisal service. 
Offices in Chicago, Cincinnati, 
Dallas, Denver, Detroit, Honolulu, 
T.H., Houston, Los Angeles, Min- 
neapolis, New York, Philadelphia, 


Phoenix, Richmond, St. Louis, San 


Francisco, Vancouver, B.C. 
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They speed understanding—help to 
clarify and emphasize. Facts and 
statistical data can be grasped at a 
glance and then retained as vivid 
mental impressions. 


LOST EVIDENCE 


With an Oravisual Whiteboard Easel 
(see photo) you need not wipe out 
valuable evidence as you would with 
a blackboard. Just turn the page of 
the giant writing pad to a new clean 
sheet. You retain the used sheets for 
reference. 


Write for free 24 
page catalog describing: 


Portable Whiteboard Easels and paper pads. Combinauuon Magnetic Chalk- 
boards & Cork Bulletin Boards, Giant Roll-Around Easels, all available in a 
variety of sizes and styles, designed and produced by the world’s largest man- 
ufacturers of all-aluminum equipment for oral-visual group communication. 


G | Office & Fact 
ORAVISUAL CO., Inc. 80.609 A, St. tn snl 2, Floride 
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how indiscreet? Sin can no more be 
destroyed, “‘at this time”, or at any 
other time, than can the ever-waft- 
ing winds be prevented from scat- 
tering pollen that eventually ger- 
minate and fructify into ugly weeds 
or lovely flowers and, shall continue 
thusly until the sands run out. 

Moreover, one must first be able 
to define sin: as when it be an evil 
in one locality, it might be a virtue 
in another. 

But, court calendar congestion 
can be relieved by a concerted will 
(and not just by an effort or by so 
many sweet and chosen phrases at a 
banquet table), of the Bench and 
sar! 

J. SrocKDALE Koss 


Chicago, Illinois 


De Legibus 
Est Disputandum 


May a small-town lawyer express 
his views upon the attitude taken by 
some members of the Bar and many 
editorial writers towards adverse 
comment on the decision which 
brought about the Little Rock al 
lair? 

Che phrase “it is now the law ol 
the land” is hurled at us who find it 
dificult to emulate the Communist, 
altering the step of his dance to fit 
each change in the party tune. We 


irndil 





are toid it is unbecoming our proles- 
sion to say aught which might reflect 
upon the logic or reasoning of the 
Supreme Court, the latter two words 
being pronounced “humbly with 
knees that feign to shake, bent head 
and shaded brow” as Kipling has it 

I differ, and not too respectfully 
either. Nine ordinary men by thei 
joint ipse dixit and no other author 
ity whatever reversed what had been 
“the law of the land” tor nigh on a 
century and had been pronounced 
such by this same, and erstwhile au 
gust, tribunal, sixty years ago. 

The comments of those who do 
differ (mine at least) are as imper 
sonal as the language of a biologist 
(lescribing the habits of the tape 
worm and their effect on the body of 
its host. The illustration, although 
chosen at random, is not inapt. 

The judges who joined in that 
opinion (Brown v. Board of Educa 
tion) knew, or ought to have 
known, that it usurped the powers 
of the Congress, that it would be re 
sented bitterly by millions of Ameri 
cans, and the inevitable result ol 
that resentment, human nature be 
ing what it is. 

To blame the present, and pros 
pective, lawlessness on critics of the 
Court, on Orval Faubus, or the pa 
thetic Kasper and his like, is child 
ish. The responsibility rests squarely 
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with the judges of the Supreme 
Court. 
Palmam qui meruit ferat. 
GORDON GIBSON 


Laredo, Texas 


More on What 
To Call Lawyers 


It was with interest that I read on 
page 400 the May issue concerning a 
proper manner in which to address 
a lawyer. Also the comment of Mem- 
ber Roger Sherman Hoar, Esquire, 
in the July issue at page 590. 

It was noted at the Inter-Ameri- 
can Bar Association Meeting in Sao 
Paulo, Brazil in early 1954 that we 
immediately became “Doctor” So-n- 
So to especially all Brazilian Advo- 
gados, and to some others in attend- 
ance from the Latin American 
countries. All correspondence from 
that area since retains the appella- 
tion from business firms as well as 
professional friends. 

Locally there is one medical doc- 
tor who was reared in West Virginia 
and he seems to have been taught 
that LL.B. people as such must be 
addressed—“‘Counselor’’, Then there 
isa “kept lawyer” friend from Okla- 
homa who thinks he flatters me with 
“Judge”’. 

It does appear that we should be 
entitled to some uniform identifica- 
tion in our public relations appear- 
ances. Certainly the M.D.s_ never 
miss a bet to capitalize on their per- 
sonal contacts as every social contact 
is a potential professional employ 
ment later. 

It would appear to be more nec- 
essary that a uniform address in pet 
son be adopted, rather than the 
written appellation, especially as be- 
tween lawyers. In other words might 
the legal profession rub off a bit of 
the polish from the medics, which 
would be of social and professional 
benefit to the lawyers? 


Max L. WEINBERG 


Quincy, Hlinois 
He Liked 
the August Cover 


1 wish to congratulate you in re 
spect to the cover of the August, 
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The amazing re-usable 
ERASE-O-MATIC belt with 


the lifetime guarantee. 

Error Free—Magnetically erases unwanted words 
as you redictate. You hand your secretary perfect 
dictation every time. 
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JOURNAL. 


It is most fitting that recognition 
be given to Napoleon Bonaparte, by 
reason of his contribution to law in 
the form of the Napoleonic Code. 


Napoleon Bonaparte had a pro- 
found knowledge of legal systems 
and according to his biographers, he 
contributed many of the provisions 
in the Code Napoleon. 


You have rendered a real service 
to the legal profession in emphasiz- 
ing Napoleon’s contributions to law. 


I would like to congratulate Mr. 
Charles H. Moser of Chicago upon 
his fine work in the line drawing of 
Napoleon’s features. Mr. Moser has 
brought out in a most revealing 
manner the features that made Na- 
poleon’s face so outstanding. 


WituiaM M. Bearp 


Westfield, New Jersey 


986 American Bar Association Journal 


A Surrebuttal 
to Captain Hamilton 


I was delighted to find in the Sep- 
tember issue of our JOURNAL an ar- 
ticle in rebuttal to my article on 
military justice, written by my 
friend Bill Hamilton, an earnest 
military lawyer and a dedicated Air 
Force officer. 

I was disappointed at the infer- 
ence that I am an_ uninformed, 
Jacques-like civilian striking out 
blindly at military justice because, 
“The publicity value of such criti- 
cism remains high.’ Bill knows per- 
sonally that I served on active duty 
as an Air Force judge advocate for 
more than two years under the Uni- 
form Code. I'am a Ready Reserve 
captain with a mobilization assign- 
ment in Strategic Air Command and 
have spent a month in an Air Force 
legal office each year since release 
from active duty. 

It is the conceit of many military 
lawyers to ignore, or to contest on 


general principles, any suggestions 
about military justice emanating 
from anyone not on active duty, re- 
gardless of background. Such think 
ing effectively eliminates all con 
structive criticism about military 
justice because the average lawyer! 
on active duty is given no oppor- 
tunity to express opinions about 
policy problems under considera- 
tion at headquarters; he is obviously 
not in a position to criticize deci- 
sions once they are made, 

Your space is too valuable for me 
to refute each of Bill's arguments in 
this letter. I would like to say, how- 
ever, that his enumeration of statu- 
tory rights in our JOURNAL is not 
the same as furnishing them to the 
GI in the field. In addition, the 
military lawyer's zeal to defend him 
self occasionally causes him to losé 
sight of the facts. Trying to dis 
courage Congress from creating a 
Court of Military Appeals, Army 
witnesses told congressional commit 
tees in 1949 that the new cour! 
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would have to review 7,800 to 12,000 
cases a year in peacetime from the 
\rmy alone. Bill Hamilton admits 
that only 4,092 cases were presented 
to the Court from all services during 
the first two-and-a-half years unde1 
the Code, a period which included 
the Korean War. 

Likewise, when Bill discusses “triv 
olous appeals” at page 851 of the 
JOURNAL, he says that he quotes “ 
fromthe Annual Report of the 
United States Court of Military Ap- 
peals and the Judge Advocates Gen- 
eral of the Armed Forces. . . .”” His 
quotation about “frivolous appeals” 
is not 


found in any part of the 


report which is endorsed by the 
Court of Military Appeals. It is part 
of the report of the Judge Advocate 
General of the Air Force. 

As a military prosecutor I was 
never embarrassed by any appellate 
review of my convictions and I find 
myself suspicious of the campaign 
to keep the accused away from the 
Court of Military Appeals. 

I believe in military justice and 
I believe that the present Coxle al- 
lows us to put the guilty accused 
in jail with all speed consonant with 
the interests of discipline. I even 
believe in Bill Hamilton, but I wish 
that he and his superiors would lis- 
ten to those of us who consider our- 
selves to be their friends, instead 
of characterizing us as ogres or oafs. 
Those of us who may have to ad- 
minister a wartime system of mili- 
tary justice should stop calling each 
other names during peacetime. Our 
time could be best employed now 
by working together in the light of 
uur varied experience to create a 
system which will function in war- 
ime in a manner acceptable to the 
\merican public, without post-war 
scandals and reforms. 


WILLIAM F. WALsH 


Houston, Texas 
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The United Nations: 





An American View of the World Organization 


by James J. Wadsworth - Deputy United States Representati ve to the United Nations 


On Sunday, July 12, members of the Association attending the New York por- 
tion of the Annual Meeting gathered in the U.N. building for a special convoca- 
tion, and to hear Ambassador Wadsworth deliver this address on the accomplish- 
ments and problems of achieving world peace in our time. 





My contribution to this distin- 
guished meeting today is to bring to 
you, briefly, the United States’ view 
of the United Nations—which is my 
view personally and officially, How 
important is the United Nations to 
United States? 

If this impressive structure with 


the 


its great expanse of glass, remark- 
able system of simultaneous transla- 
tions, its superb communications all 
over the world did not further the 
best interests of its member nations, 
it would not long survive. This may 
seem like an un-idealistic approach 
to many who see the vision of man’s 
brotherhood, his responsibility for 
suffering humanity today and _ his 
hopes for a better tomorrow. But 
lortunately there is no fundamental, 
irreconcilable conflict the 
ideal and the practical. As a coun- 
try, the most important thing we 
want but cannot achieve entirely by 
ourselves is peace. The peace we 
want is not that of a graveyard—or 
{ a jail—but peace with freedom 
ind with justice. Fortunately, this is 
the kind of peace which all of the 
world’s people desire—and most of 
the world’s governments. 

The United Nations 


between 


helps to 





achieve this kind of a peace because 
it is a vital, growing concern which 
reflects the realities of international 
life. 

It is not a perfect organization be- 
cause it is made up of nations and 
nations are made up of people and 
people are made up of many imper- 
fections. As you members of the Bar 
know all too well, people are by na- 
ture quarrelsome. Science hasn't yet 
revealed why this should be so, but 
it is an indisputable fact that homo 
sapiens for all his reasoning powers 
often makes a botch of his own per- 
sonal relations—and not infrequent- 
ly has made a botch of international 
relations. 

Today we can no longer afford 
the luxury of allowing nations to 
“fight it out”. We are impelled to 
find machinery for resolving our 
continuing conflicts, if this planet is 
to remain habitable. The United Na- 
tions offers no cure for man’s quar- 
relsome nature, but it does afford a 
place where men—and nations—can 
quarrel with words rather than with 
unleashed cosmic forces. 

Twelve years ago when the Unit- 
ed Nations Charter written, 
people thought of 


was 


many 


tional law as the major element in 
international relationships. Inter- 
national law is an extremely impor- 
tant bulwark against international 
anarchy and I would not want to 
belittle its importance in any way. 
The United Nations International 
Law Commission 
doing good work. A very important 
Conference on the Law of the Seas 
is being organized right now, which 
is one tangible result of the delib- 
the International Law 
Commission. The _ International 
Court of Justice is a vitally impor- 
tant institution. Even so, I think all 
would agree that the United Nations 
has not developed along the path of 
peace by the application of general 
principles of law, but rather along 


has done and is 


erations of 


the quite different path of peace by 
practical political solutions to spe- 
cific problems. 


Conflicting Ideologies .. . 
No Common Moral Code 
The reason why this turn was tak- 
en is clear. The world today is di- 
vided into two totally different id- 
eologies. Between the free world 
and the Communist world there is 
no common agreement as to even 
what is right and what is wrong. 
There is no common moral code, 
which must be the foundation of all 
law. 
Even words have totally different 


interna- meanings when used by a Commu- 
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nist and when used by a believer in 
individual liberty. Take for example 
the word “democracy”; the Com- 
munists, by prefixing the word 
“peoples”, use “democracy” to de- 
scribe a dictatorship as ruthless and 
total as any ever known in the his- 
tory of man. Or take the word “lib- 
eration”—the Communists use that 
word to describe the extension of 
Moscow’s control over neighboring 
countries. Or the word “aggression” 
—when Soviet troops go into a coun- 
try to repress a revolt, this is a 
brotherly helpful act, never an act 
of aggression. By Communist def- 
inition only capitalists can be ag- 
gressors. The irony becomes excru- 
ciatingly apparent when the Sovict 
Union becomes the champion of cov- 
enants guaranteeing human rights. 

In addition to this semantic con- 
fusion, the legal approach to peace 
is handicapped by the lack of ma- 
chinery for enforcing agreed-upon 
codes of behavior. The United Na- 
tions is not a super state. It has 
none of the attributes of sovereign- 
ty. It cannot pass a law; levy a tax 
or conscript a soldier. And frank- 
ly, I am sure the United States 
would not be a member if the Unit- 
ed Nations could do these things. 

How then, you may ask, does the 
United Nations go about its Her- 
culean task of promoting peace, sit- 
uation by situation, case by case? 
How can it possibly succeed? 

The answer lies in its tremendous 
influence—its influence on govern- 
ments and ultimately on world opin- 
ion. The framers of our own 
Declaration of Independence recog- 
nized the importance of world opin- 
ion when they spoke of “a decent re- 
spect for the opinions of mankind.” 
Today, although the United Nations 
has no power to compel, it has an 
enormous power to persuade. 

There are four assets which are 
unique to the United Nations and 
which make it the influential organ- 
ization that it is. 

First there is the Charter, which 
embodies a code of behavior all 
member nations have agreed to ob- 
serve. The Charter is not always 
lived up to by member nations, but 
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it has an incalculable value as a 
standard by which nations are mor- 
ally judged. They feel obliged to 
shape their actions to conform to 
its principles, even when they are 
under great temptation to do other- 
wise. Any nation pays a high price 
in terms of international standing 
and influence if it cannot justify its 
actions in the light of the Charter. 
The Soviet Union is indeed paying 
such a price right now for its utter 
disregard of Charter principles in 
Hungary. 

A second asset is the uniquely val- 
uable servant of international peace, 
the Secretary-General of the United 
Nations. Mr. Hammarskjold has 
earned great prestige for himself and 
for the office he occupies. He has 
performed services for the commu- 
nity of nations which no single na- 
tional representative could have 
done. One illustration is his success- 
ful negotiation for the return of the 
fifteen American fliers from Com- 
munist China. 

Another unique asset of the 
United Nations is this huge Assem- 
bly Hall and the other meet- 
ing rooms, where representatives of 
eighty-one nations meet annually, 
and in smaller groups throughout 
the year, on neutral ground. The 
United Nations is in truth a world 
meeting place or in the words of the 
Charter “a center for harmonizing 
the actions of nations”. It is a year- 
round meeting place of the nations 
whose representatives get to know 
each other’s policies and points of 
view and who report constantly to 
their governments. 

Fourth and finally the United Na- 
tions makes a uniquely valuable con- 
tribution in the realm of public de 
bate and public opinion. Heads ol 
states and foreign ministers come 
here every year because they know 
that there is no other place in the 
world where their views can be 
made known as completely and 
dramatically. Throughout the year 
high government representatives are 
presenting their cases, marshalling 
their arguments and finally reconcil- 
ing their differences before the court 
of world opinion. 





With these resources the United 
Nations has accomplished things 
which no one nation could possibly 
have done for itself—including the 
big and powerful United States. 


The United Nations .. . 
Weaknesses, Strengths 


At the same time we must rec 
ognize that the United Nations is not 
all-powerful; there are some things 
it cannot do. I am often reminded 
of the old adage that people have 
the strengths of their weaknesses and 
the weaknesses of their strengths—so 
it is with the United Nations. This 
past year has given us examples of 
both these and 
strengths. 

The Soviet slaughter in Hungary, 
in complete defiance of the United 
Nations, was agonizing proof of how 
little the United Nations can do, 
peacelully, to restrain a 


weaknesses these 


country 
which has very great power and no 
morals. This is because the United 
Nations conforms to the realities of 
power in the world today—realities 
which the United Nations does not 
create but only reflects. These reali- 
ties of power are built into the 
United Nations organization itself. 

The Soviet Union as well as the 
United States has a privileged posi- 
tion at the United Nations as one of 
the world’s big powers, and with 
this privileged position goes the 
right to the veto. The Soviets have 
abused the veto. But to deprive 
them of the veto, or of their United 
Nations membership, (even if these 
steps were possible) would raise the 
question of the United States’ right 
to use the veto. On this right Amer 
icans have always stood firm—and | 
am sure will always stand firm. 

Most certainly there are limits to 
what the United Nations can do. Yet 
we should not underrate the posi 
tive results that can be 
within these limits. 

In the case of Hungary, although 
the United Nations has not yet suc 
ceeded in freeing the Hungarian 
people from their bondage, the 
United Nations did mobilize the con 
science of the world on their behalf 
It did send emergency supplies to 
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help the people in their struggie. 
The United Nations has organized 
emergency assistance for the 190,000 
refugees who fled from Communist 
terror. United Nations resolutions, 
by huge majorities, demanded free 


elections for Hungary, the with- 
drawal of Soviet forces and con- 
demned the Soviet Union in the 


most forceful possible language. And 
the United Nations set fact- 
finding committee of five small na- 
tions to present the full facts of the 
situation in Hungary for all the 


up a 


world to know. 


Moral Condemnation... 
A Great Force 


By these actions the United Na- 
tions has held high the torch of lib- 
erty, ignited by Hungarian bravery. 
Never has a> revolution been so 
widely known; never has an oppres- 
sor been so completely condemned. 
The fires of moral condemnation 
that were lighted here at the United 
Nations are plaguing the Soviet rul- 
ers today will 
plague them for years to come. 

It is certainly possible that the 
world-wide indignation toward So 


and continue to 


viet behavior in Hungary is a factor 
in the current upheavals in the 
Kremlin’s high command. When a 
system stands condemned before the 
world, its rulers, in panic, start con 
demning each other. 

We cannot, olf course, know with 
certainty what goes on behind the 
Kremlin walls, but we do know that 
Soviet ruthlessness in Hungary and 
the United 
has had a profound impact on the 
Communist movement in all coun- 
tries outside the Soviet orbit. There 
have been widespread resignations 
Communist Party member- 
ship. The circulation of Communist 
newspapers and periodicals has fal- 
len sharply. In local elections Com 
munist Party candidates have lost 
strength. 


Nations reaction to it 


trom 


In the so-called neutral countries 
-countries where most of the peo- 
ple are uncommitted ideologically 
because they are so preoccupied 
with the daily problem of getting 


enough to eat—the appeal of Com 





munism has greatly faded. The al- 
luring phrases and promises no 
longer ring true. As the Represen- 
tative of Burma told the General 
Assembly last fall: “There,” speak- 
ing of Hungary, “but for the grace 
of God go we.” 

I am willing to venture the pre- 
diction that what the United Na- 
tions has done and will yet do in 
the case of Hungary will be the be- 
ginning of the end as far as Com- 
munism’s appeal to the minds of 
men is concerned. If this proves to 
be the United Nations’ 
contribution to the 


case, the 
cause ol Iree- 
dom in Hungary will have been 
significant and substantial, despite 
the limits on the direct action it 
could take. 

What now of the other 
which the United Nations handled 
this past year—the threat of a world 
conflagration in the Middle East? 
Here we have a 


Crisis 


record of strong 
swift action which, without doubt 
in my mind, headed off a third 
world war. If the United Nations 
had done only this one thing in 
its short life, it would have more 
than justified its existence. 

By General Assembly resolutions 
-passed within a few days after the 
first shot was fired—massive military 
attacks on Egypt by three nations 
were brought to an end. The United 
Nations then created an Emergency 
Police Force made up of troops 
from ten small nations. This force 
moved in quickly, enabling the at- 
tackers to withdraw and peaceful 
conditions to be restored. 

This is something the United 
States could not have done with its 
own troops without grave danger 
that the Soviet forces would also 
step in—which was one of the things 
we were working to prevent. And, 
in fact, since UNEF has been in 
the area, there has been less tension 
and less friction than at any time 
in the last ten years. Much yet re- 
mains to be done, but the United 
Nations has preserved peace in the 
Middle East and has given us a new 
chance to try again for real and 
lasting solutions to the problems of 
this troubled area. 


An American View of the World Organization 





James J. Wadsworth has been Deputy 
Ambassador to the United Nations since 
February, 1953. A veteran of twenty 
years of Government service, he re- 
ceived his A.B. degree from Yale in 
1927 and an LL.D. from Alfred (New 
York) University in 1937. 





In the Middle East... 
A Bulwark of Peace 

In tackling the Middle East crisis 
of last October—which painfully di- 
vided us temporarily from three of 
our and valued friends—the 
United Nations successfully made use 
of all of its unique assets: the Char- 
ter, the Secretary-General, the world 
meeting place and its capacity for 
mobilizing world opinion. Fortu- 
nately in this crisis the nations pri- 
marily involved were responsible 
nations, mindful of their Charter 
pledges and of the importance of 
maintaining moral standards in the 
world. Among such countries the 
United Nations system works well 
and with the co-operation of such 
countries it will continue to grow 
as a bulwark of a just peace. 


close 


I have spoken today only about 
the United Nations as a political in- 
strument for settling international 
disputes. If time permitted, I would 
like to discuss with you the other 
vitally important work of the United 
Nations—work which improves liv- 
ing conditions the world over. This 
would take us into the exciting 
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and strikingly successful _ battles 
against age-old diseases, which are 
being waged by the World Health 
Organization. It would take us into 
the Food and Agriculture Organi- 
zation which works to banish hun- 
ger from the earth. It would take us 
into the activities of the Children’s 
Fund, the Technical Assistance Pro- 
gram, the Refugee Organizations 
and the other agencies which are 
working to buttress peace by help- 
ing people. 

A complete picture of the United 
Nations in this phase of its work 
would also include the new Atomic 
Energy Agency which has been a 
major concern of mine for the past 
year and a half. This is the Agency 
which will carry out President Eisen- 
hower’s idea of sharing the atom for 
constructive peaceful purposes, so 
that atomic energy becomes a bless- 
ing to mankind rather than a mal- 
ediction. Our Senate has recently 
approved United States’ participa- 
tion in this new Agency and we are 
hopeful that enough o*' er nations 
will ratify the Statute for the Agency 
in the near so that it can 
come into being before the year is 
out. 


future 


Co-operation With the 


Time permits only a mention of 
this practical work that the United 
Nations is doing which ranges from 
such complex matters as the atom to 
such down-to-earth matters as postal 
services and the weather. But I do 
want to say that the United States 
regards these United Nations activ- 
ities as important contributions to 
peace. For it is not enough to con- 
tain conflicts; it is necessary also to 
build constructive forces within the 
containers which will reduce the 
pressures and diminish the likeli- 
hood of future conflicts. 

In all of these activities, both the 
political and the economic and so- 
cial, it is no secret that the Unit- 
ed States wields a tremendous in- 
fluence. It is—and should be—our 
constant concern that we use this in- 
fluence constructively. 

We cannot—and do not—maintain 
our leadership merely because we 
are a great power, or merely be- 
cause we are richly endowed with 
natural and technical resources. The 
United States cannot—and does not 
—buy friends in this international 
forum. We command respect when 
our policies are right; when they 
are morally just as well as politically 


Legal Professions of Friendly Nations 


The Association’s Special Com- 
mittee on Co-operation with the Le- 
gal Professions olf Friendly Nations 
suggests that members of the Asso- 
ciation going abroad, either for busi- 
ness or pleasure, get in touch with 
the Chairman of the Committee be- 
fore they depart. The Committee 
will make arrangements for them to 
meet with foreign bar associations 
and judges that will promote good 
will between the lawyers of the Unit- 
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journal 


The 
Committee knew in advance of one 


ed States and other countries. 


lawyer's recent visit to Liberia and 
made arrangements with the United 
States Information Agency. The law- 
about his 
The 
Chairman of the Committee is Dean 


ver returned enthusiastic 


reception in that country. 
Robert G. Storey, Southwestern Le- 
gal Center, Hillcrest at Daniels, Dal- 


las 5, Texas. 


and economically sound. It is for this 
reason that the United States Gov 
ernment examines with such care 
issue that comes before the 
Nations—not only in the 
light of traditional friendships and 
alliances; not only in the light of 
ideological competition, but above 
all in the light of what is right and 
just and proper. 

And finally, let me say this: our 
leadership at the United Nations is 
only as good as our national pel- 
icies, These policies cannot be clear- 
ly defined—and made effective—with 
out an informed, alert citizenry who 
take the trouble, as you have today, 
to inform themselves about the 
problems of the world in which we 
live and the workings of this unique 
institution, the United Nations. 

The problems we face in our 
quest for peace with freedom and 
justice are as complex and variable 
as human itself. We have 
learned that the willingness of the 
world to take common action varies 
from year to year and from issue to 
issue. Yet this is our challenge—to 
strive toward peace, creating com 
munity out of discord and order out 
of community. 


each 
United 


nature 


The Committee has also had re- 
quests from abroad for donations of 
American books. Especially 
wanted are Corpus Juris (fifteen 
sets), United States Supreme Court 
Reports (thirteen sets), law diction- 
aries, the United States Code Anno 
tated (thirteen sets) and Ruling Case 
Law. People who have these books 
to donate should write Chief Justice 
Robert G. Simmons, Supreme Court 
of Nebraska, Lincoln, Nebraska. 
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A Happy Pilgrimage: 


The Association’s Visit to Britain 


by E. C. Leslie + President of the Canadian Bar Association 


In addressing-the Assembly at the New York portion of the 1957 Annual Meet- 
ing, the President of the Canadian Bar Association spoke of the heritage which his 
countrymen share with the citizens of the United States and the people of the Unit- 


ed Kingdom, pointing out that Canada, by virtue of her position as the great north- 
ern neighbor of the United States and the closeness of her ties with Britain, is 
the interpreter of the two countries to each other. 





I esteem it a very honorable priv 
ilege and a great pleasure to be 
present this morning at this great 
gathering of the American Bar Asso- 
ciation as the representative of the 
Canadian Bar. The members of the 
Bar 


want me, I am very sure, to convey 


Canadian Association would 
to you at the very outset of my re 
marks their warm-hearted 
cere good wishes to you, their fellow 
lawyers in the United States, and to 
this great Bar Association whose ac 


and sin 


tivities are nurtured and fostered by 
the 
causes which the law serves. 

I can assure you that there is no 
group of persons in Canada which 
the of the Ca 
nadian Bar Association in apprecia 
tion of the long years of unbroken 
iriendship that have marked the re 
lations of our two countries. In a 
world too often marked and marred 


your abiding zeal for great 


surpasses members 


yy the quarreling of nations the 
good neighborly relations of your 
ountry and mine will stand on the 
rages of recorded history as a bea- 
m light and as an example to every 


ation that wants to find the way to 


peacetul and friendly understanding 
with its neighbors. 

I should like also, Mr 
to thank vou and 


President, 
your Association 
for the wonderful hospitality which 
vou have showered upon my wife 
and myself since our arrival in New 


York. 


predecessors in the Presidency of the 


Many of my distinguished 


Canadian Bar Association have told 
me in terms of glowing eloquence 
of the warmth of the hospitality 
which had been shown them when 
they were privileged to be guests at 
Mr. 


President, not even then eloquence 


your Annual Meetings, but 
could suffice to give me a foretaste 
kind- 


ness. We are not surprised at this 


of the actual extent of your 
evidence of your friendly hospital- 
ity, because we still recall—and it is 
one of our happiest memories—our 
visit to the beautiful capital of your 
country in 1950, when the Canadian 
Bar 


meet 


Association was privileged to 


with Association in that 


The 


were there treated remains with us 


your 


city. kindness with which we 


today with heart-warming recollec 


tion. On behalf of my wife and my 


self I do want to thank you most 
sincerely, and since I am thanking 
you on my wife's behalf as well as 
my own, I should here acknowledge 
a further great debt that I owe to the 
United States. My wife was born in 
the great State of Iowa. In an un- 
guarded moment she came to Can- 
ada and I consider that such foren- 
sic talents as I may have were never 
used to better advantage than when 
I persuaded her to remain there. 

are certain reflections 
which must come to the mind of a 
member of the Canadian Bar Asso- 
ciation who comes here as your 
guest. I cannot help but recall the 
fact that had it not been for events 
which took place almost two cen- 
turies ago I would not be here this 
morning as the representative of 
what is technically in the United 
States a foreign country, but would 
be able to have got here on my own 
as a humble working member of 
either your Bar Association or mine, 
I do not of course know which. 

In that respect I feel a good deal 
of sympathy with your revolutionary 
ancestors. They resisted all attempts 
by England to impose taxes upon 
them with a bold and resolute spirit. 
I sometimes wonder what they 
would have thought of the tribute 
demanded by Caesar in these mod 
would be most 


There 


ern times. It im- 


proper, of course, for me as a 
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Canadian to say anything about the 
incidents of modern taxation in the 
United States but speaking only as a 
Canadian I do feel that your an- 
cestors of revolutionary days might 
well think that the flame of resist- 
ance to taxation has burned low in 
their descendants. In that connec- 
tion I recall a statement attributed 
to a candidate for the English Par- 
liament who was lamenting as your 
ancestors did the increase in taxa- 
tion. He used these words: “Every 
year the government is taking an 
additional 6 million pounds from 
the empty pockets of the naked tax- 
payers of this country.” It appears 
to me also that it was no great hard- 
ship for the Americans of revolu- 
tionary days to start their revolution 
by upsetting a shipment of tea. Had 
it been coffee or bourbon that was 
lying in Boston harbor, I feel that 
there might be some justification for 
the belief that Canada and the 
United States might still be one na- 
tion. 

When I go to England I always 
feel that the English people still re- 
sent the upsetting of the cargo of 
tea by the way they treat coffee, and 
possibly after your visit there you 
will come to the same conclusion. 
I may say also that sometimes when 
I go to some of the restaurants in 
the United States, and of course I 
am not referring to any in the City 
of New York, I feel that the tea has 
been ordered from the wreckage of 
the cargo which was upset so long 
ago in Boston. 

Two years ago at Ottawa your 
Association was represented by Mr. 
Loyd Wright, a Gistinguished former 
President. In the eloquent and de- 
lightful speech that he made to us 
on that occasion he assured us that 
the United States was willing to 
admit part of the 
United States. I must be perfect- 
ly frank, Mr. President, and _ tell 
you that we in Canada despair of 
annexing the United States because 
we are convinced that Texas would 
never consent to become the fourth 
largest Province or state in this new 
confederation. As a matter of fact 
the Province of Saskatchewan in 


Canada _ as 
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which I have lived for many years 
is larger than the State of Texas. It 
has indeed been said that the only 
difference between the Province of 
Saskatchewan and the State of Texas 
is that we in Saskatchewan are more 
loyal to the United Staies. 

You will have noticed that I have 
had the reckless temerity to attempt 
to dignify my remarks this morning 
with a subject. The fault is not en 
tirely mine. I endeavor by way of 
confession and avoidance to plead 
that I did so only at the request of 
an official of your Association who 
wrote me an extremely courteous 
letter politely inquiring the subject 
of my address. I must confess that I 
do not particularly like when speak- 
ing to be tied down to any fixed top- 
ic. I always feel happier, even if my 
audience does not, when I am in a 
position to just ramble along unfet 
tered by the necessity of relating my 
remarks to any coherent subject mat 
ter. Faced, however, with this polite 
request and overcome with the fear 
of being thought discourteous if I 
refused to comply with it, I selected 
the subject “Happy Pilgrimage’”’. 

It seems a long time ago that | 
made the airy promise to speak to 
you on that subject. Now, however, 
the inexorable passing of time has 
brought with it not only the pleas- 
ure of being with you but also the 
day when promise must give birth to 
performance. How long the time 
seemed when I gave the pledge! 
How short it seems now that the day 
of performance has arrived! In that 
connection I am reminded of a say- 
ing that was current in my native 
Province of Nova Scotia in the days 
of my youth to the effect that if you 
really want to experience a short 
winter you should sign a six months’ 
note in the fall. 


The Common Law . . . 
A Great Heritage 

However, in choosing the subject 
which I have, I had in mind that 
one great thing which you in the 
United States share with us in Can- 
ada is the great heritage of the com- 
mon law. Here you have a state, as 
we have a province, that follows an- 
other system—and that also indeed a 


great one—but it is nevertheless true 
that in the great areas of our two 
countries our system of law is based 
upon the common law of England. 

Of that system of law no one has 
spoken, I think, in more eloquent 
terms than did the late Sir Frederick 
Pollock in his book The Genius of 
the Common Law. May I be per 
mitted to quote from him: 


For if there is any virtue in the 
common law whereby she stands for 
more than intellectual excellence in a 
special kind of learning it is that free 
dom is her sister and in the spirit of 
freedom her greatest work has ever 
been done. By that spirit our lady has 
emboldened her servants to speak the 
truth before kings to restrain the tyr 
anny of usurping license and to carry 
her ideal of equal public justice and 
ordered right into every quarter of the 
world. By the fire of that spirit our 
worship of her is touched and enlight- 
ened and in its power knowing that 
the service we rendered to her is free- 
dom we claim no inferior fellowship 
with our brethren of the other great 
faculties, the healers of the body and 
the comforters of the soul, the lovers 
of all that is highest in this world and 
beyond. There is no more arduous 
enterprise for lawful men and none 
more noble than the perpetual quest 
of justice laid upon all of us who are 
pledged to serve our lady the Com- 
mon Law 


And what a happy pilgrimage it is 
that you now make and that I am 
permitted by your kindness to make 
with you to the old home of the 
common law, to visit the shrines and 
temples which have seen its develop- 
ment throughout the long centuries, 
to stand in the historic spots where 
its great principles of freedom and 
liberty and ordered justice have 
been struggled for, attained, nur- 
tured and preserved, to live again 
in retrospect the long history of its 
continued progress. 

Nor ought your visit to the an- 
cient home of the common law be 
marred by any sense of inferiority, 
for it is well to remember that you 
ancestors took part in the great 
struggles that halted the rise of ar- 
bitrary power, curbed the excesses 
of princes, foiled the efforts of auto 
cratic men to limit individual free 
restrained religious intoler 
ance, and fostered and nurtured the 


dom, 
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great principles of law that have 


conferred untold _ blessing 


countless men and women. 


upon 


The Great Charter .. . 
Justifiable Pride 


When you visit the historic field 
of Runnymede you can recall with 
justifiable pride that it was your an- 
cestors, as well as the ancestors of 
men and women still living in Eng 
land who wrested from an unwilling 
and unhappy king that greatest of 
all documents in the history of hu 
man freedom, the Great Charter. 
Those great words “to none will we 
sell, to none will we deny or delay 
justice and right” have remained to 
this day the greatest trumpet blast 
in the cause of human liberty and 
freedom that has ever been sound- 
ed. 

And your ancestors joined togeth- 
er with ancestors of present day 
Englishmen in winning those other 
great landmarks of liberty and free- 
dom, the Petition of Right and the 
Bill of Rights. The great principles 
of freedom of speech and freedom 
of worship also were established in 
England by the efforts of many 
whose descendants came later to the 
United States. 

The course of the development 
of the law has naturally followed 
somewhat different lines in our 
three countries but nevertheless the 
development has heen remarkably 
uniform when one considers that we 
are all sovercign nations. 

And in the development of that 
greatest principle of the common 
law, the recognition of the rights of 
the individual, and the protection of 
those rights against the encroach- 
ments of executive power, it has 
shown a remarkably uniform and 
beneficial similarity. Indeed one does 
not have to come to New York to 
plead the cause of the supremacy 
of the law. 

A short time ago | was reading a 
book by the late Sir William Holds- 
worth, probably the greatest histor- 
ian of English law, entitled Some 
Makers of English Law. This book 
contains lectures that were given by 


Sir William as Tagore Professor in 


Calcutta University in December, 
1937, and January, 1938, which lec- 
tures dealt with the most important 
of the men whose work entitled 
them to be reckoned among the 
makers of English law. I was inter- 
ested to find that Sir William in his 
lecture on Sir Edward Coke has a 
passage in which he is dealing with 
Coke’s struggle to maintain the me- 
dieval conception of the supremacy 
of law and to apply it to the govern- 
ment of a modern state. In_ the 
course of his remarks on that sub- 
ject, Holdsworth makes this state- 
ment which should be of interest to 
lawyers in the United States: “In 
this matter also England became a 
model both to the framers of the 
constitution of the United States 
and to the framers of constitutions 
in continental states. The Supreme 
Court of the United States is a body 
which safeguards more effectually 
than any other tribunal in_ the 
world Coke’s ideal of the supremacy 
of the law.” 

And speaking of Sir Edward Coke 
may I take this opportunity to ex- 
press the debt of gratitude that ev- 
ery student of the history of English 
law owes to Catherine Drinker Bow- 
en who has so recently given to us 
her monumental study of the life of 
that great these 
words from the preface to her book 
which state in better language than 
I could employ what I am trying to 
say to you: 


lawyer. I quote 


Sir Edward Coke never set foot on 
American soil. Yet no United States 
citizen can read his story without a 
sense of immediate recognition. In 
these parliamentary struggles, knights, 
citizens and burgesses fought not for 
themselves alone but for states as yet 
unformed: Pennsylvania, Virginia, 
California. In Westminster courtroom 
battles over procedure, jurisdiction, 
“right reason and the common law”, 
constitutional government found its 
way to birth. When the time came we 
changed the face of this English con- 
stitution; amid the sound of guns we 
repudiated what we hated, adapted 
what we liked. Yet the heritage en- 
dured. 


Happy indeed should the lawyers 
and the citizens of the United States 
of America, happy indeed should 
the lawyers and citizens of the Do 
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E. C. Leslie, Q.C., practices in Re- 
gina. Admitted to the Saskatchewan 
Bar in 1926, he received his preparatory 
education at Arcadia University (B.A., 
1921) and his legal education at the 
University of Saskatchewan. 





minion of Canada be that they are 
the heirs and beneficiaries of this 
great heritage. Proud indeed ought 
they to be of their inheritance, hap- 
py should they be to set out now on 
a pilgrimage to that little sea-girt 
island where by the common efforts 
of all our ancestors this great heri- 
tage was developed, formed and nur- 
tured and from which it has sent 
forth to our newer lands the glad- 
some light of its jurisprudence, light- 
ing the paths of men and women 
everywhere to happier times and bet- 
ter days. 

But there are other reasons that 
make this a happy pilgrimage. I 
speak to you now for a moment as 
a Canadian. Canada stands in a 
the English- 
speaking world. It is a member of 
the British Commonwealth of na- 


unique position in 


tions owing a purely voluntary but 
nonetheless loyal and devoted alle- 
giance to our sovereign lady Queen 
Elizabeth who is Queen of Canada 
and head of the Commonwealth. 
We stand as well on your northern 
boundary living alongside the peo- 
ple of the United States in warm 
and abiding friendship and affec- 
tion. It may be true that there is 
sometimes a little bickering between 
us over the back fence but it is I 
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think to the credit of both our coun- 
tries that that has never for many 
many years marred our happy rela- 
tionship. 

Because we live in such close as- 
sociation with Britain and_ the 
United States and because we un- 
derstand each of them I think per- 
haps better than they sometimes 
understand each other, Canada is to- 
day the interpreter of the United 
States to Britain and of Britain to 
the United States. Canada is in the 
position to act in the role of honest 
broker because our affection for 
both of your countries is so deep 
and abiding. 

I think that I can speak this 
morning in this connection at all 
events for every right-thinking Cana- 
dian when I say how deeply we are 
convinced that the preservation in 
the world of the great causes which 
the common law seeks to serve de- 
pends upon the continued close co- 
operation of Britain and the United 
States and the strengthening of the 
bonds of mutual trust and sympathy 
which have in days gone by bound 
them together in the championship 
of human freedom. 

I do not this morning plead as a 
suppliant for Britain to your great 
and powerful country. It is because 
I know that the hearts of Amer- 


icans and Englishmen beat together 
when the great issues that confront 
mankind fall to be decided and 
because I welcome anything that 
will strengthen the bonds of under- 
standing between two great peoples 
that I welcome this pilgrimage of 
this Association to England. 

It would be idle to deny that in 
days not so far distant feelings have 
been aroused, doubts and mistrust 
have arisen, some harsh words have 
been spoken. After all, that I hope 
is only the froth upon the deeper 
waters of mutual understanding. 

We know that there are those 
among the nations of the world who 
stand by ready and eager to divide 
you and Britain and to fan 
raging flame every spark of discord. 
What a tragedy it would be if the 
United States and England, sharing 
the same ideals of liberty and free- 
dom, coveting the lands of no na- 
tion, seeking no territorial aggran- 
dizement, but seeking only to pro- 
mote throughout the world that re- 
spect for law and order and decency 
which rules within their own bor- 
ders, should be drawn apart by 
bickering or misunderstanding. 

And I sincerely believe that this 
visit of yours to England will do 
much to strengthen the bonds be- 
tween your two countries. I know 


into 


Regional Meeting and Midyear Meeting 
at Atlanta, February 19-26, 1958 


from frequent visits to England how 
warmly you will be welcomed by 
your brethren of the English Bar 
and Bench. I know you will bx 


thrilled as I have always been 
thrilled by joining with them in 
their ancient Inns of Court, in shar- 
ing with them the age old tradition 
al ceremonies which lend such 
strength and dignity to the law. | 
know that your brethren of the Eng 
lish Bar and Bench will do every 
thing that they can to show you 
something of their island home, of 
its beauties, of its traditions, of all 
those things that they cherish with 
a deep and abiding affection. They 
will show you the beauty of the 
English countryside and you on 
your part will I am sure go as happ" 
pilgrims to the old home of the com- 
mon law to enjoy that great heritage 
which is yours by right. 

I have a firm and abiding faith 
too that your visit will do much to 
strengthen the bonds between the 
United States and England. May |! 
before I conclude thank you from 
the bottom of my heart that you, of 
your kindness and generosity have 
given to my wife and myself the on 
portunity to accompany you on this 
happy journey. I know that it wil! 
be a happy pilgrimage for you and 
it will be a happy pilgrimage for us 
as well. 


Atlanta will again be host to the Regional Meeting to be held February 
19 to 22, 1958, to be followed by meetings of the Conference of Bar Asso- 
ciation Presidents, Fellows of the American Bar Foundation and the House 
of Delegates, February 22 to 26. States participating in the Regional Meet- 
ing are: Alabama, Florida, Georgia, Louisiana, Mississippi, North Carolina, 
South Carolina, Tennessee and Virginia. General Chairman William B. 
Spann, Jr., in co-operation with the Georgia Bar Association, the Atlanta 
Bar Association and the Atlanta Lawyers Club, is planning a full program 
including outstanding educational features and entertainment for the regis- 
trants and their wives. Separate headquarters hotels will be used for the 
Regional Meeting and for the Midyear Meeting of the House of Delegates. 
However, those attending the Regional Meeting who desire to remain in 
Atlanta over the week end to see the House of Delegates in action need 
only indicate the length of their stay in making their reservations. It is vi- 
tally important that reservations be made early. Fees are $10 for lawyers, 
$2 for students; there is no fee for wives. Address all letters for reservations 


and information about hotel reservations to Robert R. Richardson, 825 The 
Citizens & Southern National Bank Building, Atlanta, Georgia. 
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Obscurmg American History: 





Reversing the Salem Witcheraft Convictions 


by Frank W. Grinnell - of the Massachusetts Bar (Boston) 


The Massachusetts legislature recently passed an exonerating resolve as to the 
1692 death sentences imposed for witchcraft upon some thirty-two victims of sev- 
enteenth-century beliefs and intolerance. Mr. Grinnell feels that the resolve can ac- 
complish little good, and may indeed serve to obscure a much-needed lesson in 
American history in the minds of twentieth-century Americans—who cannot per- 
haps lay any substantial claims to being altogether free from ignorance and intoler- 


ance themselves. 





For some years the Massachusetts 
legislature has been asked by worthy 
citizens to annul the sentences of the 
witchcraft victims, This year such a 
resolve was passed. I hope the de- 
scendants of the martyred victims 
will feel better and in writing what 
follows I do not wish to be under- 
stood as showing any disrespect for 
their natural feelings. 

I happen to be descended from 
three 
two of whom 
Rhode Island 
considered disturbers and the third 


seventeenth-century 
were banished to 
they were 


persons, 
because 
was hanged (whether deserving it 
or not we are uncertain, but it was 
not for “‘witchcraft’). So, perhaps, 
I may be pardoned for opposing 
twentieth-century 
for seventeenth-century 
because I believe they tend to ob- 


public apologies 


tragedies, 


scure Massachusetts history in the 
minds of our citizens—history which 
we all need to understand better in- 
cluding not only 
New England throughout the coun- 
try but all other Americans. The le- 
gal history is interesting. 


descendants of 


While the matter was under dis 
cussion I submitted the following: 
LETTER TO THE BosTON 
HERALD OF FEBRUARY 17, 1957 

Editor of the Herald: 

Some good citizens, whose senti- 
ments are entitled to respect, even if 
one does not agree with their judg- 
ment, are again asking for legisla- 
tion to annul the sentence of the 
“Witchcraft” Court under 
some twenty persons were hanged in 
1692. 


I respectfully protest against such 


which 


proceedings and suggest the reading 
of Edward Fitzgerald’s translation of 
the lines of Omar Khayyam 
rhe Moving Finger writes; and hav- 
ing writ, 
Moves on: nor all your Piety nor Wit 
Shall lure it back to cancel half a 
Line, 
Nor all your Tears wash out a Word 
of it 
The witchcraft tragedy cannot be 
wiped out by any futile paper reso- 
lutions. It was the inevitable break- 
ing of an abscess which cleared the 


way for recovery as a part of our 
great Massachusetts Heritage—‘“The 


Tolerance”’. 
Massachusetts and _ her 


Dawn of 
Salem 
Witchcraft Court and jury have been 
(and still are) pointed at as sinners 
because of the concentration of 
dramatic horror in the short period 
of about six months while the rest 
of the story and its historic signi- 
ficance have been overlooked or un- 
known. 

It is hard for us today to realize 
the extent to which people in the 
seventeenth century were fearfully 
conscious of their daily danger of in- 
fection by the Devil directly or 
through witches. In Witchcraft in 
Old and New England the late Prof. 
Kittredge said: 

... the evidence is plain enough. The 
Salem outbreak was not due to Puri- 
tanism; it is not assignable to any pe- 
culiar temper on the part of our New 
England ancestors; it is no sign of ex- 
ceptional bigotry or abnormal super- 
stition. Our forefathers believed in 
witchcraft ... because they were 
men of their time. They shared the 
feelings and beliefs of the best hearts 
and wisest heads of the seventeenth 
century. What more can be asked of 
them? 


The pages of history are filled 
with injustice resulting from prej- 
udice, bigotry, brutality, callousness 
and fear on both sides of the Atlan- 
tic. In the Salem case, as I read the 
story, it was mainly genuine fear of 
the Devil inspired and stimulated 
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by the clergy led by the zeal of Cot- 
ton Mather, and lurid preachings 
and writings. The story is briefly 
told in Salem in the 17th Century 
by Phillips and in Loundsbury’s 
life of Sir William Phips, the Gov- 
ernor who appointed the illegal 
court, although the Province Charter 
provided that only the legislature 
could “create courts and judicato- 
ries”’. 

While the court, in my opinion, 
was illegally appointed as an emer- 
gency act, they did not so regard it at 
the time and they were enforcing the 
law not only as they understood it 
but as it actually was. The “Body of 
Liberties” of 1641 and the Massa- 
chusetts Laws of 1648 both provided 
that “If any man or woman be a 
WITCH, that is, hath or confulteth 
with a familiar fpirit, they fhall be 
put to death. Exod. 22. 18, Levit. 
20. 27. Deut. 18. 10. 11.” 

The real distinction of Massachu- 
setts in that period is not the tragedy 
but the subsequent public repent- 
ance—unique in the history of 
witchcraft—by Judge Sewall, the en- 
tire Salem jury and the community 
in general (on a public fast day) — 
the actual perpetrators of the trag- 
edy. It is a striking chapter in the 
history of public morals. Let us not 
belittle it, or try to weaken it, by 
abusing them and flattering our- 
selves that we are better than they 
were. Let us not try to do over again 
what they did better. We still have 
strong tendencies to hysterm and I 
suggest that, if we had lived in those 
days, most of us would probably 
have joined them in their hysterical 
state of mind, but, perhaps, not in 
the repentance. Let us not be too cen- 
sorious. 

In the Massachusetts Hall of Rep- 
resentatives are five murals illustrat- 
ing stages of thought from 1630 to 
1788 as “Milestones on the Road to 
Freedom”. One depicts Judge Sam 
uel Sewall standing in his pew in 
the Old South Meeting House while 
the parson read his public repent- 
ance for his sin, as a member of the 
Witchcraft Court. The picture is de- 
scribed as “The Dawn of Toler- 
ance”. All the members of the 
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The Dawn of Tolerance 





Salem jury signed a similar repent- 
ance. 

It was not until 1949 that the leg- 
islature required the teaching of 
Massachusetts history in the schools. 
The result of this neglect was wide- 
spread, but the legislative and ex- 
ecutive departments, in the last 
three years have done great public 
service by supporting and sponsoring 
the Massachusetts Heritage pro- 
grams in the schools and elsewhere. 
Here is an opportunity to continue 
that program. Leave the record 
alone. Let the victims stand as mar- 
tyrs. Let us not fool with history 
but teach it as it was. Adopt and pub- 
licize through the press, a report on 
the pending bills tclling briefly the 
story of the repentance. Call atten- 
tion to the mural and help our citi- 
zens to a better understanding of our 
heritage of thought and of those who 
contributed to it since 1620. 

FRANK W. GRINNELL 

Mr. James Duncan Phillips, in 
the book referred to, said: “In only 
one way is Salem witchcraft unique 
or different from similar outbreaks 
in Protestant and Catholic countries 
throughout the world. . . . The vic- 
tims in Spain, France, Germany, 
England, Scotland, and elsewhere 
were numbered in _ thousands, 


burned, hanged, and drowned. In 
all this wide range of persecution, 
nowhere, except in connection with 
Salem, did any of the actors in the 
tragedy have the moral courage to 
admit they were wrong. 

“The trend of public opinion 
worked steadily toward the sane 
point of view, and by December, 
1696, the General Court passed a 
resolution for a general fast day on 
January 14, 1697... . 

“On the day of this fast Judge 
Samuel Sewall handed in this con- 
fession to be read from the pulpit, 
and stood in his pew while it was 
read to show to all persons that he 
acknowledged it as his. . . . [confes- 
sion omitted]. 

“The jury of plain men, who had 
brought in the verdicts according to 
the law as shown to them to the 
best of their ability, did their part 
also with this plain and manly state- 
ment:” [statement omitted]. 

Something more should be said to 
get the episode and the legal history 
of the time in better perspective in 
view of some misconceptions. It was 
suggested in the press that the pres- 
ent Queen of England should be 
asked to act in the matter, as Massa- 
chusetts was a royal province in 
1692. But all the power of the Eng- 
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lish Crown was ceded to the Sover- 
eign State of Massachusetts by the 
Treaty of 1783. It was also suggested 
that the trials were the result ol 
“mongrel jurisprudence”. Why such 
abusive adjectives about the think- 
ing according to their lights of the 
remarkable people who settled Mas- 
sachusetts? The Bible was a law 
book in Massachusetts from 1630 on 
and their law of 1641 and 1648 re- 
lerred to in my letter was lifted ver- 
batim from the Old Testament—the 
law of God against the Devil. All 
their indictments for crime charged 
an offender with being “instigated 
by the Devil”. The Journal of the 
{merican Institute of Criminal Law 
May, 1926, 
carried an article by Mr. Justice Rid 
dell of the Supreme Court of On 
Matthew Hale and 
Witchcraft” in which he pointed out 
that 


and Criminology for 


tario on “Sir 


In the Old Testament is the Di- 
vine command “Thou shalt not suf- 
fer a witch to live’; Exodus, XXII, 
18; and in Deuteronomy, XVIII, 10, 
ll, it was forbidden that a witch or 
spirit 
should be found amongst God's peo 
ple: in the New Testament, Simon 
Magus practiced Sorcery and_be- 
witched the people; Acts, VIII, 9; 
not only was Witchcraft wholly 
banned by St. Paul in Galatians, V. 
20, but Sorcerers were, in Revelations, 
XXI, 8, given their place in the 
Lake burning with fire and brim 
stone along with murderers and the 


a consulter with a familiar 


unbelieving. 


That was the law of Massachusetts 
(the “Bible Commonwealth” of the 
seventeenth century) and the mar- 
ginal references to the Witchcraft 
Clause in the Body of Liberties and 
the Code of 1648 to Exodus, Leviti 
cus and Deuteronomy. There was 
nothing “mongrel” about the law. 
It was the law of the civilized people 
of that day. The trouble was with the 
people who applied it. It was they 


who “went off their rocker’’—the 


NEW ENGLAND CONSCIENCE 
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MASSACHUSETTS LEGISLATURE 
FINALLY PARDONS SALEM WITCHES. 


(wows re) 


From 
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community, the judges and the Gov- 
ernor. The new Province Charter 
Governor Phips ar- 
simultaneously and 
found Boston in a turmoil of panic 
about witches. If he had waited a 
short time until a General Court 
was elected which could create a 


and the new 


rived almost 


court the tragedy might not have 
happened, but he got rattled like all 
the rest and he appointed a group 
called a court which, being also 
“rattled” 
business was illegal and it cannot 


made a mess. The whole 


be made any more illegal by passing 
resolutions today. As the late Na- 
than Matthews said, one trouble was 
the lack of an educated Bar to 
challenge the legality of the whole 
set-up. Massachusetts had no trained 
lawyers then. There was no strong 
character like Andrew Hamilton, of 
Philadelphia, who at the age of 
eighty established the American 
principle of a free press by going to 
New York to defend Peter Zenger 
against the arbitrary behavior of 
Governor Cosby in 1743. 

The educational function of his- 
tory is like that of a good doctor to- 


day. When he is called to a sick pa- 


tient, he does not abuse the patient, 
or the disease, or pass resolutions. 
He tries to find out what is the mat- 
ter. So it is the function of history 
and historians to try to find out 
what was the matter with a sick 
community, and we know today 
what it was. 

Is it not a wiser and more Chris- 
tian approach to conceive of the 
witchcraft martyrs in some quiet 
spiritual haven in a reflective and 
tolerant mood praying “Father, for- 
give them for they knew not what 
they did’? 

After the legislative committee re- 
ported favorably the resolve asked 
for, Mr. Dahl entertained us all by 
the above cartoon in the Boston 
Herald. 


**New England Conscience” 


But, entertainment aside, the Se- 
wall mural, reproduced on the oppo- 
site page should be studied for its 
deep significance which (with the 
similar signed repentance of the en- 
tire Salem jury, and the public fast 
day) makes it one of the “Milestones 
on the Road to Freedom in Massa- 
chusetts”, 
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The Practice of the Law: 


A Young Lawyer Recalls His First Cases 


by Victor B. Levit - of the California Bar (San Francisco) 


On these pages a young lawyer recalls his first impressions of the rough-and- 
tumble of daily practice—the anxieties and doubts of the neophyte and the differ- 
ences between the law as it is taught in the quiet, scholarly lecture halls and the 
law as it is practiced in the busy, bustling atmosphere of the law office and court. 
Younger lawyers will find instruction—and perhaps comfort—in this article, while 
in older lawyers it will arouse nostalgia—and perhaps some amusement. 





The life of the law has not been logic, 

it has been experience. Oliver Wen- 

dell Holmes, The Common Law 

(1881), page 1. 

We all know that the young law- 
yer just out of law school must have 
some practical experience before he 
can be considered in any real sense 
a competent lawyer. Yet little has 
been written on what the novice 
will be expected to learn from the 
practice of law. One possible ex- 
planation is that many of the prin- 
ciples which the beginner will grasp 
from actual are not 
learned from mere instruction; they 
are learned by doing. As a prom- 
inent trial lawyer once said in 
speaking to a group of newly ad- 
mitted attorneys: 


experience 


You will. not learn to be a good 
trial lawyer from anything which I 
tell you today. You will not become 
one from the study of books. If you 
are to become an accomplished at- 
torney in the courtroom, it will only 
be through your own actual experi- 
ence and by benefiting from your 
mistakes. 


There is no doubt still a great deal 
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of truth in the old adage: “There 
is no substitute for experience”. 

It may, nevertheless, be of some 
value to set down those aspects of 
the actual practice of law which 
probably will be surprising to the 
lawyer embarking on his new ca- 
reer. ‘This article was written after 
only four years of practice because 
the continuous practice of law soon 
erases those things which at first 
seem out of the ordinary. 

Little will be said here concerning 
the problem of whether to work 
for a small or large law firm (or 
whether to hang up your own shin- 
gle), the merits of general versus 
specialized practice, how to obtain 
clients, or how much to charge for 
legal work. Certainly these are im- 
portant practical questions which 
the young lawyer faces. Yet they are 
not matters on which the writer has 
acquired any sufficient experience to 
speak with authority. The writer 
has practiced law in San Francisco 
and is a partner in a seven-man law 
firm handling a general practice. 


In the Beginning .. . 
A Glorified Office Boy 


When the neophyte has _ been 
sworn in as a lawyer, he stands be- 
fore the bar of justice ready, willing, 
and (at least theoretically) able to 
handle his first case. Yet to the more 
experienced practitioner he is 
looked upon as a glorified office boy. 
And in many respects he is, for he 
will find the practice of law quite 
different from law school. 

In law school he has covered al- 
most every subject of the legal gal- 
axy, whereas now he will be confin 
ing himself to small areas of the vast 
field of law. No longer will he be 
forgetting a leading case or two; 
now he will be losing entire sub 
jects with one stroke. Certainly al- 
most everything connected with the 
courtroom (particularly the trial 
court) will be a new experience. 
Notices of motions, notices of entry 
of judgment, minute orders—these 
and many other procedural niceties 
will confront our new attorney. 

Probably because the young law 
yer knows more law than he will 
ever know again, he is often first put 
to work on legal research. After a 
time he will be allowed to draft sim- 
ple motions and documents. From 
this early work our beginner is likely 
to gain two impressions. 

First, the law is not nearly so well 
settled as he had been led to believe 
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in law school. Many of the so-called 
black-letter find 
few, if any, supporting authorities. 


rules of law will 
He will often discover not only that 
there is no case in point in his ow: 
jurisdiction but no such case in the 
entire country. Many of the rules 
which he had beiieved to be settled 
will still be the subject of legal con 


troversy and many will be open 
questions. 
The beginning lawyer may also 


be bothered by the narrow scope of 
his work. Whereas in law school in 
a single day he had discussed such 
weighty issues as the constitutionality 
of school segregation, the measure 
of damages in a libel action, and the 
differences between a unilateral and 
bilateral contract, now he may 
spend weeks of his time dealing 
with the colorless but important 
question of whether a particular or 
der is appealable. The great amount 
of time spent on what seem to bx 
minor matters may become frustrat 
ing. But with experience many of 
the apparently unimportant matters 
will take on a new significance; and 
their relation to the entire problem 
will be more readily understood. 


A $1500 Case... 
A Million Problems 


The very first case I worked on 
was one involving approximately 
$1500. A tenant had leased property 
for use as a launderette and had paid 
the landlord a deposit of $1000 to 
cover breaches of the lease during 
the term. At the conclusion of the 
lease, the landlord spent $1500 to 
prepare the premises for their next 
auction 
The lessor sued the tenant 
$500 to 
penses, while the tenant counter- 
claimed for the return of the $1000 
deposit. We represented the tenant 
The principals involved were stub 
born, and neither side was inter 
ested in a settlement. 


occupancy as an gallery. 
for an 


additional cover its ex 


three weeks 


trial by 


It took me some 


to prepare the case for 


interviewing witnesses, obtaining 
photographs through discovery pro- 
cedures, and looking up the appli- 


cable law. I had been told by one 


ol the senior partners at the outset 
that the amount of money involved 
seldom determined the number ol! 
legal problems in a case. Little did I 
then realize the truth of his state 
ment. 

After the landlord had presented 
his case to the court, we requested 
a nonsuit, which was granted. But 
on appeal the nonsuit was reversed, 
and the case was sent back for an 
other trial. Upon the second trial, 
we again won; and there was anothet 
appeal, This time the judgment of 
the trial court was affirmed. Some 
six years after the facts giving rise 
to the suit, it was finally concluded. 
Two of the leading principals had 
died in the interim. 

This case not only taught me that 
a matter involving a relatively small 
amount of money can raise many 
legal problems. It also pointed up 
the delays inherent in the judicial 
process and the modern timeliness 
of Charles Dickens’ biting criticism 
of such delays in Bleak House. 


Settling Cases... 


A Poker Game 


Most 
parties before trial. Thus it is im- 


lawsuits are settled by the 


perative for all lawyers to have some 
familiarity with the settlement proc- 
ess. The law student who has spent 
some time at the poker table will 
find himself that much better off in 
understanding the settlement proc- 
ess, for here the person with an un- 
derstanding of human nature may 
go farther than the man with a 
sound analytical mind. 

If the case is ultimately tried by a 
court, theoretically at least, the side 
with the law in its favor should win 
Certainly judges strive to reach a 
just result, regardless of which side 
has the better attorney. But this is 
the settlement 
process, for here no impartial ar- 
biter makes the decision. The final 
result will be reached by the give 
and take of legal bargaining, and 
the ability of one’s attorney to car 
ry on such settlement negotiations 
successfully can be vital to the out- 
come of a case. Here the shrewd bar- 
gainer can win cases from his more 


not usually true in 


A Young Lawyer Recalls His First Cases 


intelligent but less worldly brethren. 

My first real experience with set 
tlement negotiations came in con- 
case. We 


represented the husband, and, as is 


nection with a divorce 
often the case, the sole dispute re- 
volved around the division of com- 
munity property. The parties had 
been married for many years (ap- 
unhappily) 


quired approximately $20,000 worth 


parently and had a 


of community property. After pro 
tracted negotiations with the wife's 
attorney, | had obtained a division 
of property which gave $8000 to the 
$12,000 to the 


These figures had been agreed to by 


husband and wife. 
all parties concerned, and all that 
remained was to have the agreement 
put into written form, We drafted 
the final agreement and sent it ove1 
for the When it 
properly exe- 
telephoned the husband 


wife’s signature. 
had been returned 
cuted, I 
and asked him to come in to sign. 

When the husband arrived at my 
office, he informed me that he had 
just read an article in The Ameri 
can Weekly 


been 


about how wives had 


“cheating husbands out of 
their property”. He said he would 
not sign the agreement. I explained 
to him that the property division 
was eminently fair from his point of 
view, and that, in any event, we 
could not get any more. 

He insisted, however, that he 
would not sign the agreement, and 
if we couldn’t do any better, he 
would get new attorneys. At this 
point I called in one of the senior 
partners and explained the situa- 
tion to him. Our client was advised 


that we would try to do better and 


that we would be in touch with 
him. 
After our client had left, I ex- 


plained to my senior that it had 
taken me six months of negotiations 
a favorable settle- 
ment, that in fact our client 
had agreed to it earlier. I was told 
that we would have to try a little 
harder. I listened to the telephone 
conversation in which the wife's at- 
torney was told that unless the hus- 
band was given $9000 out of the 
$20,000 $8000) our 


to reach such 


and 


(instead of 
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client was going to get new attorneys 
and go to trial. Within one day, the 
increased division of property was 
forthcoming. 

I was absolutely crushed. After 
months of negotiations I had reached 
what I felt was the highest possible 
figure for our client, and in five 
minutes over the telephone one 
of our senior partners had increased 
this top Igure by $1000 or more 
than 10 per cent. It did not make me 
feel any better when the trial judge 
lectured the wife’s attorney for en- 
tering into such a division of prop- 
erty; nor did his statement, that if 
the matter had been left to him the 
husband would not have received a 
penny, salve my wounds. 

I had learned a good lesson about 
settlement negotiations. From now 
on, I was to be more the advocate 
and less the judge. 


Arguing Motions... 
A Few Tips 


Probably the first opportunity for 
the new attorney to see the inside 
of a courtroom will be when he ar- 
gues a relatively minor motion. In 
the courtroom as nowhere else, the 
fledgling attorney becomes aware of 
the more formal aspects of the prac- 
tice of law. The judge will not look 
like a mere human being; he will be 
the physical embodiment of the law 
and all it stands for. 

One of the most difficult things 
for the newcomer making his first 
argument is to remain quiet and ex- 
pressionless while opposing coun- 
sel presents his argument. Every- 
thing which the opposition says 
sounds wrong, and the novice is anx- 
ious to jump to his feet to point 
out just how false the arguments 
are. After he has done this once or 
twice and been reprimanded from 
the Bench, he will acquire more re- 
straint. He will learn that it creates 
a much better impression to sit 
quietly during opposing counsel’s 
argument, and to voice his rebuttal 
when it is his turn to have the floor. 

It is a good rule to assume that 
the judge listening to the argument 
is totally unfamiliar with your case. 
Unfortunately, this is too often the 
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case, and the attorney who does not 
begin with a short explanation of the 
background is likely to find that the 
court is reviewing the file and not 
able to listen intelligently to his ar- 
gument. One explanation for such 
unfamiliarity by the court is that in 
large cities which use the master cal- 
endar system, the case may not be 
assigned to the judge until imme- 
diately before the argument, thus 
giving him no opportunity to review 
the file. 

But many times, also, the court 
is overburdened with work and does 
not have the time to review the cases 
assigned before argument. I have 
heard arguments before the Court 
of Appeals for the Ninth Circuit 
where the court indicated during ar- 
gument that it had not even read 
the single leading case which both 
sides conceded was determinative of 
the issue. Certainly when the court 
is not familiar with the basic facts, 
the whole purpose of oral argument 
is defeated. 

The young lawyer will do well al- 
ways to begin his argument by giv- 
ing a brief explanation of the na- 
ture of the case. When the court is 
fully aware of the problem, it will 
direct argument to the essential is- 
sues quickly enough. 


“Impossible” Cases .. . 
Never Say Die 


One of the first cases which 
I worked on was one involving a 
dispute between two insurance com- 
panies. We had lost in the federal 
district court, and the case was now 
pending before the Court of Ap- 
peals for the Ninth Circuit. I was 
asked to read the record before the 
trial court and to write the brief. 
After examining the facts and re- 
viewing the law, I came to the con- 
clusion that our position was a 
doubtful one at best and the most 
that could be said for it was that 
there was some authority (a small 
minority) which supported us. 

I was told that another young at- 
torney in the office had reached the 
same conclusion and that everyone 
knew this was a difficult case. It was 
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then explained to me that it did not 
take a very good lawyer to win a 
case in which all of the authorities 
supported his position; it was the 
attorney who could win when there 
were no cases on the point or when 
the authorities were against him 
who would be successful. Working 
on this assumption, I attempted to 
put together the strongest possible 
argument for our position. When 
the brief was finally filed with the 
court, it had been revised so sub- 
stantially that it was hard to tell any 
of my work had gone into it. 

I listened to the arguments before 
the Court of Appeals and was ab- 
solutely amazed to find that the 
court by its questions appeared to 
be leaning towards our contention. 
I was even more surprised when 
the judgment was later reversed, 
and our position was completely up- 
held. This taught me a good lesson. 
Here was a case which I thought 
was hopelessly impossible, and yet 
we had won it. I determined never 
to give up in the so-called “impos- 
sible” cases. 
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The Attorney’s Role... 
Advocate, Not Judge 


The young attorney has a ten- 
dency to look at matters from the 
viewpoint of a judge rather than that 
of an advocate. When a client is ac- 
cused of violating a regulation of 
the insurance commissioner, he does 
not gain any satisfaction by bein 
told that “there is a minority view 
which will support your position”’. 
He wants an attorney who can pre- 
contentions clearly and 
forcefully in a way that will vindi- 
cate his actions. Certainly the at- 


sent his 


torney should advise his client of the 
probability of losing; but he should 
realize that it is his role to present 
the facts and law in support of his 
client and not to act as a judge. 

The first contested case I tried 
brought hame to me quite clearly 
the role of the attorney as an advo- 
cate. A person whom I had known 
slightly was charged with stealing a 
radio and several other articles from 
his former landlord. After he had 
been arrested, he asked me to defend 
him. I listened to his story carefully. 
I must confess I had real doubts as 
to his innocence. I examined him 
and cross-examined him, but he in- 
sisted he had not done it. I then 
talked with the two people who 
claimed they had seen him take the 
articles. Their story sounded more 
plausible than that of my client. 

I explained to the defendant that 
I had doubts in my own mind as to 
his innocence and that he might be 
better off if he obtained another at- 
torney who believed more strong]: 
in his case. He again denied the 
crime and asked me to continue as 
his lawyer. I said that I would. 

The case resolved itself into a con- 
flict of testimony between the de- 
fendant and two alleged eye-wit- 
nesses. We put on several character 
witnesses who testified concerning 
the good character of the defendant 
for truth and veracity (he had never 
been in trouble before). At the con 
clusion of the evidence, I was still 
very much worried about the out 
come. As I rose to make my closing 
argument, the court (we had waived 


a ‘jury trial) stated that it had 
reached a decision and that there 
was no necessity for further argu 
ment. The defendant was found not 
guilty. 

Remember that every defendant 
is entitled to have counsel to pro 
tect his rights—to see that no inad- 
missible evidence is received, and to 
see that the trier of fact does not 
convict him unless convinced of his 
guilt beyond a reasonable doubt. It 
was not my function to judge the de- 
fendant’s Once I had 
elected to take his case, it was my 


innocence. 


duty as an advocate to protect my 
client’s interests. 


A Bad Beginning... 
Final Victory 

Not long after I had begun the 
practice of law, a case came into our 
office involving a smear attack on a 
federal official residing in nearby 
Santa Cruz County. A small and vit 
riolic newspaper had written articles 
suggesting that the official had for 
merly been a member of the Young 
Communist League. Our firm was 
retained, and we promptly filed suit 
for libel against the newspaper, its 
editor and the owners. 

I particularly requested that I be 
assigned this case because it wa: 
quite different from most of the mat- 
ters in our office and seemed unu 
sually interesting. The main prob- 
lem centered around proving that 
the financial backer of the newspa- 
per was in fact the owner and legally 
responsible for any libelous publi- 
cations. We also had to establish 
that it could be libelous merely to 
ask a question (the newspaper had 
asked its readers to write Washing 
ton, D. C., and ask whether the 
named official had ever been a mem- 
ber of the Young Communist 
League) and, of course, had to 
prove damages, 

After more than a year of investi- 
gatory work, depositions and other 
finally 
ready for trial. We had requested a 


preparation, the case was 


jury trial. I had worked hard in pre 
paring the case for trial and believed 
strongly in the merits of our client's 


case. Probably because of my youth 
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ful inexperience (this was my first 
jury case), I believed that all we 
would have to do to win was to 
walk into the courtroom and pre- 
sent our case. 

I ran into trouble almost imme- 
diately. When I attempted to intro- 
duce the alleged libelous newspa- 
pers into evidence, the judge asked 
to look them over. After studying 
them carefully for a few minutes, he 
commented to me in an incredulous 
tone of voice in the full presence of 
the jury: “Is this the basis of your 
suit?” We then had a brief argument 
over admissibility, at which point he 
declined to admit the newspapers 
in evidence. 

I requested that the jury be dis- 
missed while the matter was argued 
further. Out of the jury’s presence, 
I pointed out that the court's re- 
marks had been extremely preju- 
dicial and that the jury had been 
led to believe that there was nothing 
really damaging in the newspapers. 
I requested the court to instruct the 
jury that it had not intended in 
any way to express an opinion on 
the alleged libelous nature of the 
newspapers and that the jury should 
disregard the court’s prior remarks. 

When the jury returned from its 
recess the court instructed its mem- 
bers to “disregard the previous ar- 
gument between Mr. Levit and my- 
self’. The judge then turned to me 
and asked whether this was a suf- 
ficient instruction. Clearly it was 
not, but I felt I was hardly in a po- 
sition to say so. 

The entire first day of the trial 
consisted of rulings by the court ad- 
verse and damaging to our position. 
That evening I was a very discour- 
aged young lawyer. I was sure we 
had a strong case, but the fact was 
that the judge (although trying to 
be fair) did not appear to under- 
stand the rules for admissibility of 
the alleged libelous documents. 

That night I telephoned one of 
the senior partners to explain our 
terrible position and to get some ad- 
vice. I was told that a trial often 
consists of numerous ups and downs 
and that I would have to learn to 
during the 


keep the ship afloat 
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storms. He pointed out that tomon 
row would be another day and that 
the story might be entirely different. 
Some of his experiences before ju 
ries sounded even more discourag 
ing than mine, so I resolved to go 
back the next day with even more 
determination. 

The next morning the trial re 
and the results con 


sumed, were 


siderably more encouraging from 


our point of view. Whereas after 
defendants had 


the first day the 


been obviously unconcerned, now 
they were taking the trial quite se 


riously, The action continued fon 





five more days, but I had learned 
to weather the inevitable storms 
and had even come to expect them. 
The case was finally given to the 
jury. After seven hours of delibera- 
tion (until 10 P.M. that evening) 
the jury brought in a verdict of 
$75,100 against two of the defend 
ants. I was too stunned to compre 
hend the magnitude of the verdict. 
We had privately hoped for a fig- 
ure of $10,000. This trial which had 
started so badly finished on a high 
note, and I learned not to become 
discouraged from adverse rulings. 
If there is have 


one thing | 


learned after only a few years ol 


Report of the Board of Governors on the Proposal 


To Establish a Section of Family Law 


the 
Board of Governors, in accordance 
with Article IX, Section 2 of the By- 
Laws of the Association, that there 


Notice is hereby given by 


has been filed with the Secretary a 
proposal to establish a Section of 
Family Law, and that at its meeting 
on October 18, 1957, 
ed to recommend to the House of 


the Board vot- 


Delegates that such a Section be es- 
tablished. 


The Board of Governors finds: 


1. That the proponents of the pro- 
posed section have, in accordance with 
Subsection A, Section | of Article IX 
of the By-Laws of the Association, 
filed with the Secretary a statement 
setting forth: 

(1) The contemplated jurisdiction 
of the section; 


(2) The proposed By-Laws of the 
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section containing a definition of its 
jurisdiction; 

(3) The names of the 
committees of the section; 

(4) The proposed budget for the 
section for the first two years of its 
operation; 

(5) A list of present and prospec- 
tive members of the Association who 
have signed statements that they will 
apply for membership in the section; 
and, 

(6) A statement of the need for 
the proposed section. 


proposed 


The Board of Governors is of the 
opinion that the proposed jurisdic- 
tion of the Section does not encroach 
upon or overlap the jurisdiction of 
any other Section of the Association. 

The Board of Governors is of the 
further belief that a need exists for 
the work proposed to be done by the 
Section, and that the 


Section will 





practice it is that I still have a grea 
deal more to learn. The practice o! 
law involves a continuing study of 
the law and its processes. The law 
student would do well to supple 
ment his law school training by pe 
riodic visits to the courtroom dui 
ing his free time. 

there is 
this 


Finally, nothing con 


tained in article which all 
young lawyers will not experience 
themselves after a few years ol prac 
tice. Perhaps they will derive comtort 
from the knowledge that others have 
and surmounted the 


faced same 


problems. 


provide for participation in the ac- 
the 
new members of the Association; the 


tivities ol Association of many 
Section will provide a clearinghouse 
for ideas to improve the administra 
tion of family law; the Section will 
provide impetus for the teaching ol 
family law in the law schools and 
concern itself with substantive ques 
tions concerning: 

a. Marriage; 

b. Divorce and annulment; 

c. Maintenance and support; 

d. Adoptions; 

e. Rights of and guardianships for 

minors and incompetents; 

f. Youth correction laws; 

g. Welfare problems; 

h. Husband and wife; 

i. Parent and child; and 

j. Status of heterologous children. 










tri 
the 
alt 
de 
Po 
ne 
Sta 


ju 





a grea 
ctice of 
tudy of 
he law 
supple 
by pe 
m du 


g con 
ich all 
erience 
ot prac 
comltort 
rs have 


> Same 


the ac- 
f many 
ion; the 
ighouse 
linistra 
on will 
hing ol 
ols and 
ve ques 


ort; 


hips for 


ts; 


hildren. 








Contributory Negligence: 


A Necessary Check on the American Jury 


by Lewis F. Powell, Jr. - of the Virginia Bar (Richmond ) 


Of recent years, it has been fashionable in many legal circles to attack the doc- 


trine of contributory negligence as archaic, unreasonable and unjust. In spite of 


the considerable opposition to the rule, it is still well entrenched in American law, 


although it has been abolished in England, the country of its origin. In a paper 
delivered before a Joint Committee Session in Niblett Hall, London, last July, Mr. 
Powell argued that, whatever its theoretical disadvantages, the rule of contributory 


negligence in American jurisdictions is applied in such a way as to secure sub- 


stantial justice and that its retention is essential, unless we are willing to abolish 


jury trials in negligence cases. 





A lively exists in 


\merica as to whether the common 


controversy 


law rule of contributory negligence 
should be replaced by a rule of 
comparative negligence.) 

This controversey may seem in 
explicable to British lawyers in view 
of the apparently overwhelming sup 
port for the Law Reform Act of 
1945? which abolished contributory 
negligence in the country of its ori 
Arthur L 
Goodhart who participated in draft 


gin. Indeed, Professor 
ing the report on which the Law 
Reform Act was based has expressec| 
that 
iny opposition to the abolishment 
f contributory negligence.’ 


istonishment there should be 


Possibly this view is attributing to 
the relatively young American judi 
cial system too large a measure of 
the maturity and restraint which we 
associate with the British system. Or 
possibly the situation which we face 
in America is actually quite different 
from that which exists elsewhere. In 


ay event, the problem is an impor- 
tant one for us, and perhaps joint 
discussion by British and American 
shed light 


lawyers may upon its 


proper solution. 


In my part of this program, I 
shall not review the historical ori 
gins and development of the com 


mon-law rule of contributory neg 
ligence nor discuss the theoretical 
refinements of an ideal system of 
tort law. This has often been done 
carefully and well by leading schol 
ars in this field, including my dis 
tinguished colleague on the panel, 
Dean Prosser.* 


There is, however, a point ol 


view which | teel has been 


neg 
lected, namely, that of the, practic 
ing American lawyer who normally 
represents the defendant in negli 
gence cases. What I propose to do, 
this 
viewpoint the practical courtroom 
both 
negligence and comparative negli 


therefore, is to discuss from 


application of contributory 
gence in America today. 

the 
defense of contributory negligence 


Those who would eliminate 
often begin with an extreme illus 
tration. They have as a plaintiff the 
breadwinner of a large family, or 
perhaps a charming young widow 
and mother, who has been gravely 
injured by a truck owned, of course, 
by a large (and undoubtedly rich) 
corporation. Recovery is denied de- 
spite the 99 per cent negligence of 
the defendant solely because of the 
| per cent contributory negligence of 
the plaintiff! 

It is urged that a rule which per- 
mits this “injustice” is “archaic” and 
should be abolished.’ But fictitious 





1. The term “comparative 
lcosely used in the literature in this field to 
include various kinds of statutes which have 
modified or superseded the contributory neg- 
ligence rule. This paper will be confined pri- 
marily to what the advocates of change call 
‘pure’ comparative negligence, meaning stat- 
utes like the Federal Employers Liability Act 
and those of Great Britain and Mississippi 

2. 8 & 9 George 6, c. 28. 

3. Arthur L. Goodhart, Editor of the Law 
QuarTeRLY Review and Professor of Juris- 


prudence at Oxford University, quoted in El- 
Contributory 


jiredge., Negligence An Out- 


negligence” is 


moded Defense, 43 A.B.A.J. 52, note 6 (1957). 

4. See Prosser, Comparative Negligence, 51 
Micu. L. Rev. 465 (1953). 
5. Professors Harper and James in lurid 
prose condemn contributory negligence as a 
“Draconian rule sired by a medieval concept 
of cause out of a heartless laissez faire’. Har- 
per and James, THe Law or Torts, 1207 
(1956). These same authors appear so eager to 
see all injured plaintiffs recover regardless of 
fault that they “would allow a recovery 
against a master by an injured hitchhiker in- 
vited to ride by an unauthorized servant” 
Seavey. 66 Yate L. J. 955, 957 (1957) 
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illustrations and disparaging adjec- 
tives are not reliable proof that in- 
justice does in fact regularly result 
trom common-law rule. Some 
hardship cases undoubtedly do oc 


the 


cur under this rule, and indeed will 
also occur under any comparative 
negligence rule. No legal rule pro- 
duces flawless justice all the time. 
We can only seek a rule which on 
the average will be fairest to all con- 
cerned—both plaintiffs and defend- 
ants. 

There are really 
questions involved in this argument, 
namely (i) has contributory negli- 
gence in actual practice been gen- 
erally unfair, and (ii) would com 
parative negligence be a more just 
rule? 


two ultimate 


The Jury System... 
Plaintiff's Safeguard 


Let us now consider the first o 
these questions. It certainly cannot 
be answered by a slide rule or con 
clusively by any available statistics. 
The answer lies, as is so frequently 
the case, in the realm of opinion— 
and perhaps all that can be said for 
certain is that most plaintiff's law- 
yers have a different opinion from 
most defendants’ lawyers.® 

But whatever one’s bias may b« 
all lawyers will probably agree that 
the theoretical harshness of the con 
tributory negligence rule is ameli 
orated in America by our jury sys- 
tem, Indeed, in my view, this rule 
in actual practice is not generally 
unfair to plaintiffs. The American 
jury, backed up by a liberal attitude 
of our courts, has seen to this. And 
here I think we have the heart of 
this problem, namely, the manne 
in which the rule of 
negligence is actually applied unde 
our jury system. 


contributory 


It must be kept in mind that in 
America a plaintiff in a tort case 
has the right, under a state or the 
Federal Constitution, to a jury trial 
on isswes of fact.? In this important 
and controlling respect, the Amer- 
ican system is virtually unique and 
therefore not comparable with any 
other. 
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The right to a jury trial means 
that both the issue of a defendant's 
primary negligence and a plaintiff's 
contributory negligence are decided 
by the jury. The jury receives “in 
structions” or a “charge” trom the 
court on these issues, and also on 
such incomprehensible concepts as 
proximate cause, burden of prool 
and the standard of care expected 
from the mythical “reasonable and 
prudent man”. Frequently the jury 
is further confounded by additiona! 
instructions on “last clear chance’’® 
and _ the be- 
tween gross, ordinary and slight neg- 
ligence. 


esoteric differences 


The average jury has no idea 
what these instructions really mean, 
and judges and lawyers frequently 
differ among themselves. The result 
is that juries ignore the legal re 
finements of instructions and render 
verdicts based on their own opin 
ions as to “justice” in the particul: 
case. Juries just do not deny reliel 
to otherwise deserving plaintills be 
cause of minor contributory 
negligence. If the plaintiff's negli 
gence seems significant, there will 


some 


probably be a compromise verdict 

but the average jury will usually 
award some damages regardless ol! 
contributory negligence. Thus in ac 
tual practice the American jury has 
its own system of “comparative neg 


ligence’”’. 


Justice by Juries ... 
Little Court Control 
This common tendency of juries 
to dispense “justice”, tempered with 
sympathy, is subject to relatively lit- 
tle control by our state courts due 
primarily to three rules of fairly 
wide application in Ame-ica.'° 


6. This paper will contain a number of gen- 
eralizations as to the views of “plaintiff's law- 
yers” and “defendants’ lawyers’’. Like most 
generalizations, there are many exceptions 
There is, of course a wide divergency of views 
among trial lawyers—whatever their practice 
may be. 

7. With exceptions as to small claims and 
other matters not presently relevant 

8. The doctrine of “last clear chance” is an 
effective limitation upon the defense of con- 
tributory negligence in many cases. 

9. This was emphasized in the case of Kar- 
cesky v. Laria, 382 Pa. 227, 114 A. 2d 150, 154 
(1950), where the Supreme Court of Pennsy!- 
vania stated: 

The doctrine of comparative negligence, or 
degrees of negligence, is not recognized by 






First. The jury renders a general 
verdict, finding for one party or the 
other and assessing damages if the 
plaintiff prevails. Special verdicts 
or special findings of fact are per 
mited in some states, but they are 
rarely mandatory in negligence cases. 
This means that one seldom knows 
what a jury actually does about con- 
tributory negligence. 

Second. The trial judge cannot (in 
most states) comment to the jury on 
the credibility of witnesses, the weight 
of the evidence, or in any way sug- 
gest to the jury what the courts thinks 
about any factual issue. The judge, 
therefore, is usually of little help to 
the jury in arriving at a just result. 

Third. A verdict cannot be directed 
or set aside (either by the trial court 
or an appellate court) if there is any 
credible evidence to support the 
plaintiff's case.11 This means that the 
issue of contributory negligence, on 
which the defendant has the burden 
of proof, becomes a question solely 
for the jury if the plaintiff produces 
any credible proof that he was not 
contributorily negligent. Often this 
proof will be no more than the un- 
corroborated testimony of the plain- 
tiff himself. If the jury chooses to 
believe this and disbelieve the testi- 
mony of ten disinterested witnesses to 
the contrary, the court is usually 
bound by this occult wisdom. 


It is therefore believed that many 
who criticize the contributory neg- 
ligence rule and seek its abolition 
are concerned more with theoretical 
hardships than they are with prac- 
tical results. The constitutional right 
of jury trial and the rules of prac- 
tice which enhance the functions of 
the jury and minimize those of the 
court have produced a system of ad- 
ministering negligence law in Amer- 
ica which is weighted heavily in fa- 
vor of plaintiffs. 

Do the actual results of tort claims 
and litigation corroborate this view? 


the Courts of Pennsylvania, but as a practi- 
cal matter they are frequently taken into 
consideration by a jury. The net result, as 
every trial judge knows, is that in a large 
majority of negligence cases where the ev- 
idence of negligence is not clear, or where 
the question of contributory negligence is 

not free from doubt, the jury brings in a 

compromise verdict. 

10. The federal courts have authority to ex- 
ercise considerably more control over jury 
cases than most state courts although there is 
little uniformity in the actual exercise of such 
control. 

11. It is assumed here, of course, that there 
are no errors of law, such as in the instruc- 
tions to the jury, admissibility of evidence, or 
other incidents of trial 
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Che seems to be clearly 
yes”. Indeed, the strong probability 
that 


regardless of asserted contributory 


answer 
plaintiffs will prevail in court 


negligence has had a massive impact 
on the policies of casualty insurance 
companies and corporate defendants 
who are self-insurers.' 

Although no accurate statistics are 
available, it has been estimated that 
approximately 50 per cent of all 
claims for personal injury are set 
tled without a suit being instituted. 
It is further estimated that at least 
75 per cent of all personal injury 
cases actually instituted are settled 
before final judgment.'* This means 
that of all claims asserted, some 85 
per cent to 90 per cent are settled, 
and only 10 per cent to 15 per cent 
are litigated to conclusion.'* 

Now what happens to the cases 
that are litigated, bearing in mind 
that they are presumably 
which the defendant feels are ex- 
ceptionally favorable or feels that 
the damages demanded are higher 


those 


than a jury would award? While 
again there are no comprehensive 
statistical studies available, reliable 
authorities agree that the plaintiff 
prevails in 65 per cent to 75 per cent 
of all litigated personal injury cases 
in the United States.45 These results 
refute rather conclusively the exag- 
gerated claims as to the frequency 
of directed verdicts for the defend- 
ants. 

In terms of over-all results, the 
available figures indicate that of 
every hundred persons who assert 
personal injury claims, some minety- 
six are compensated either by set- 
tlement or successful litigation. It is 
no doubt true that many have set- 
tled for small sums without advice 
of counsel, and others with counsel 
have accepted compromise settle- 
ments because of contributory neg- 
ligence. 

Also, one may agree that some of 
the claimants and plaintiffs who set- 
tle for smaller amounts or lose their 
cases should and would do better 


under a more perfect system of jus- 
tice. But most plaintiffs who lose 
probably deserve to lose under any 
system. They include, for example, 





the reckless or grossly negligent 
plaintiffs who litigate just on the 
chance that they might win.’® They 
also include, it is hoped, the fraudu- 
lent plaintiffs with their fabricated 
evidence and fictitious or exag 
gerated subjective injuries.*’ 

There appear 


statistics as to what percentage of 


to be no reliable 
the cases won by defendants involve 
contributory negligence. Presum- 
ably most of them do, although de- 
fendants sometimes win because no 
primary negligence is proved. We 
can be sure, however, that without 
the restraining influence of the com- 
mon-law rule, the amounts paid in 
settlement would be larger, and the 
percentage of plaintiff victories in 
court would be greater. Thus, to 
one who believes that plaintiffs al- 
ready enjoy a privileged position, 
the common-law rule of contributory 
negligence performs a 
function as a “check and balance” 


necessary 


on the American jury.'® 


Lawyers Demand Change... 
Public Not Concerned 


Further evidence that the contrib- 
utory negligence rule does not in 
fact operate unsatisfactorily is found 
in the lack of public demand for a 
change. 

There is, to be sure, a highly ar- 
ticulate minority who are pressing 
for this “reform’’ in America. This 


12. Although the question of “insurance” is 
not a relevant fact in accident cases, juries 
usually assume that the individual defendant 
is insured and that the corporate defendant 
can afford to pay. 

13. See Benson, Comperative Negligence— 
Boon or Bane, 23 Ins. Counsex J. 204, 205-206 
(1956); Averbach, Comparative Negligence 
Legislation, 19 Atpany L. Rev. 4, 11 (1955); 
James, Functions of Judge and Jury in Negli- 
gence Cases, 58 Yate L. J. 667, 687 (1949). Es- 
timates as to cases settled before final judg- 
ment range as high as 90 per cent. 


14. The claims being discussed here do not 
include those under the Federal Employers Li- 
ability Act, where statistics indicate some 
compensation for, claimants in 999 out of ev- 
ery 1000 injuries. See note 25 infra. 

15. James, supra note 13 at 687. In 1947 
plaintiffs in New York won 60 per cent—66 per 
cent of all negligence cases actually litigated. 
14 Ann. Rep. or THE Jupiciat Counc, Table 
6, 94-9 (1948). In the same year, the Massa- 
chusetts Superior Courts reported that the 
plaintiff was successful in 73.5 per cent of all 
jury cases. Twenty-third Report of the Judi- 
cial Council of Massachusetts, 32 Mass. Law 
Q., table 4, 84 (1947) 

16. As lawyers in America customarily han- 
dle damage suits on a purely contingent basis, 
the plaintiff has nothing to lose and, with 
sympathetic juries believing that insurance 
companies exist to pay claims, there is always 
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Lewis F. Powell, Jr., has practiced 


in Richmond since he was admitted to 
the Bar in 1931. During World War Ii, 
he served in the Army Air Force for 
more than three years and spent thirty- 
three months overseas, leaving the serv- 
ice as a colonel. 





includes some of our legal scholars 
who are concerned by the theoreti- 
cal inconsistencies and _ imperfec- 
tions of contributory negligence, but 
the real pressure for abolition of 
this rule the well- 
organized plaintiffs’ Bar. Their na- 
tional (NACCA) is 
aggressively sponsoring state legisla- 
tion to this effect.19 As others have 
pointed out, in view of the “contin- 


comes from 


organization 


the intriguing possibility of a large recovery. 

17. Considerable popular attention is now 
being focused on the “personal injury racket” 
which evidently exists in far too many Amer- 
ican communities. See Hunt, Damage Suits: A 
Primrose Path to Immorality, Harper’s, Janu- 
ary 1957, page 57; Yoder, How An Ambulance 
Chaser Works, Saturpay Eventna Post, March, 
1957. The “personal injury racket” involves 
only a negligible number of lawyers, but it 
tends to discredit unjustly a large segment of 
our profession 

18. Plaintiffs in damage suits not only usu- 
ally win, but the increasing size of jury ver- 
dicts is a source of concern to many thought- 
ful people. A fifteen-year study by the Judi- 
cial Conference of New York shows that the 
average amount of jury verdicts in the New 
York Supreme Court was $3,490 in 1941 and 
$11,576 in 1955, an increase of more than 300 
per cent. The same study shows that jury ver- 
dicts have more than doubled in the last ten 
years. Even more significant than the average 
amount of verdicts is the tendency in recent 
years to award extremely high verdicts in 
particular cases. Amounts ranging from $100,- 
000 to $200,000 are no longer unusual. A. ex- 
treme example occurred as recently as July 3. 
1957, when a nine-year-old Chicago boy won 
damages of $750,000 when he was terribly in- 
jured in an explosion. 

19. 13 NACCA L. J. 301-302 (1954). See also 
Lambert, NACCA Rumor and Reflection, 18 
NACCA L. J. 25 (1956). 
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gent fee’ arrangement customarily 
employed by plaintiffs’ lawyers in 
America, these lawyers have a ‘“‘sell 
serving pecuniary motive in advo- 
cating” comparative negligence.*° 
While it is not suggested that this 
motive is an unworthy one, it may 
be relevant in evaluating the extent 
to which the cry for “reform’’ re- 
flects a disinterested public concern 
for a more perfect system of justice. 

But whatever the interest of law- 
yers may be, there is little evidence 
that the public generally is con- 
cerned. If indeed the present rule is 
as “archaic” and “unjust” as is con- 
tended, one would normally expect 
much greater support for the on 
ganized efforts being made to abol 
ish it.*! 


Comparative Negligence .. . 


Would It Be Better? 


The discussion up to this point 
has been addressed to the view that 
the contributory negligence rule has 
not in actual practice been harsh o1 
unfair to plaintiffs, and is not gen- 
erally unsatisfactory to the public. 
But even if the contrary be assumed, 
what evidence is there that a com 
parative negligence rule would in 
fact be better? 

Those who urge comparative neg 
ligence cite the law of other coun 
tries,2? including Great Britain and 
the English-speaking Dominions. 
While we should not ignore experi- 
ence elsewhere, we certainly do not 
have to rely on the experience of 
others to evaluate comparative neg 
ligence. In no sense is this a new 
idea to American 


law, as one ot 


more of our states has experimented 


with comparative negligence since 


it was adopted in Georgia in 1863, 
Moreover, the favorite example ol 
those who advocate comparative neg 
ligence is the Federal Employers Li 
ability Act (FELA), enacted by 
Congress in 1908 for the benefit of 
railway employees. 


The American Prototype . . . 
FELA in Practice 


Since the organized plaintifts’ Ban 


is advocating a “pure” comparative 
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the 
that 


negligence rule like that of 
FELA, it is well to consider 
act and particularly the manner in 
which it has actually operated in 
practice. The relevant part of the 
FELA provides that in personal in 
jury cases:** 
the fact that the employee may 
have been guilty of contributory negli- 
gence shall not bar a 
the damages shall be diminished by 
the jury in proportion to the amount 
of negligence attributable to 
employee. 


recovery, but 


such 


The language quoted has been 
followed in substance by the com 
parative negligence statutes in sev- 
eral ol states.** Indeed, while 
the language of the Law Reform Act 
of 1945 is different, the intent seems 
to be substantially the same with 
the vital difference that 
rather than the jury, is to diminish 
the damages. 

Now what has happened unde 
the FELA? It is suspected that tew 


our 


the court, 


\merican lawyers have any accurate 
conception of how far we have gone 
under the FELA toward a system 
not merely of comparative fault 
but of liability without fault. 

The 
strikingly 


truth of this assertion is 


demonstrated by actual 
experience which has been carefully 
documented. Of L000 


ants under the FELA, 999 receive 


every claim 


some compensation either by set- 


tlement cr successful litigation.’ 

20. Palmer, Let Us Be Frank About Compar- 
ative Negligence, Los Ancetes Bar Butt. (No- 
vember, 1952). 

21. Only seven states have comparative neg- 
ligence rules of general application. While 
comparative negligence legislation is regular- 
ly proposed in many other states, Arkansas is 
the only state to have adopted comparative 
negligence during the past fifteen years. See 
Institute of Judicial Administration, Compara- 
TIvE NEGLIGENCE, 1-12 (August 15, 1955). 

22. The “civil law” countries are also cited, 
although their legal systems are sufficiently 
different from our own to render them of little 
value as precedents. 

23. 35 Stat. 66 (1908), 45 U.S.C. §53 (1952) 

24. See Miss. Code Ann. §1454 (1942); cf 
Neb. Rev. Stat. §25-1151 (1956); Wis. Stat 
$331.045 (1949): Ark. Stat. Ann. §§27-1742.1- 
1742.2 (Supp. 1955). 

25. The Claims Research Bureau of the As- 
sociation of American Railroads maintains de- 
tailed statistics on FELA claims. An analysis 
for 1955-56 discloses that 3641 FELA cases 
were actually instituted against railroads. Of 
these, 3153, or 87 per cent were settled by 
compromise prior to judgment; the plaintiffs 
won another 413 cases; and the defendants 
won only 75 cases or about 2 per cent of the 
total cases instituted. The AAR estimates that 
95 per cent of all claims are settled before suit 
is instituted. Thus, of every 1,000 employees 
who assert claims under FELA, 950 are com- 






Although the Act specifies negli 
gence as a prerequisite to recovery, 
controlling decisions of the Supreme 
Court have diluted the required 
proof of negligence almost to the 
vanishing point. One of the most 
recent of these decisions is Rogers v. 
Missouri Pac. R. R., decided Febru- 
ary 25, 1957.°° The Supreme Court 
of Missouri had held that there was 
insufficient evidence to 
jury’s verdict for a plaintiff under 
the FELA. The United States Su 
preme Court reversed the Missouri 


support a 


court on the ground that its decision 
had “invaded the jury’s function”. 
In so doing, Mr. Justice Brennan, 
speaking for a majority of the Court, 
said:?? 

Under this statute the test of a jury 
is simply whether the 
justify with the conclusion 
that employer negligence played any 
part, even the slightest, in producit 


case proofs 


reason 


ig 
the injury or death for which dam 
ages are sought. [Italics added.] 

The plaintiff is thus entitled to 
recover if the defendant's “negli 
the 
slightest, in producing the injury”. 


gence played any part, even 
This is an interesting result in view 
ol the argument used by those who 
the negli 
gence rule, They say that it is man 


condemn contributory 


ifestly unjust for a plaintiff who is 
guilty only of the “slightest negli 
gence” to be denied recovery against 

(Continued on page 1061) 


pensated without suit; and of the 50 who insti- 
tute suit, 49 receive compensation either by 
settlement or plaintiff's judgment. Only 1 out 
of 1,000 fails to receive any compensation. 
These figures include, of course, the many 
claims acknowledged to be just and paid 
promptly by the railroads. They also include 
many unjust claims paid to avoid the risk of 
excessively high jury verdicts—a risk greatly 
enhanced by the shocking “‘solicitation’’ and 
“transportation” of FELA cases which occurs 
so frequently. 

26. 352 U. S. 500 (1957). The disquieting ex- 
tent to which the Supreme Court permits 
juries to find “negligence’’ where none exists 
under common law standards is illustrated by 
the facts in the Rogers case and three other 
cases decided in 1957, namely: Webb vy. Il- 
linois Central RR Co., 352 U.S. 512 (1957); 
Arnold v. Panhandle & S. F. Ry. Co., 353 US 
360 (1957); Ringhiser v. Chesapeake & Ohio 
Ry. Co., 17 CCH Supreme Court BUvuttetin, 
part 2, page 1494 (1957) 

27. 352 U. S. at 506-507. The Court also em- 
phasized that “for practical purposes” the 
sole inquiry in an FELA case is “whether neg- 
ligence of the employer played any part, 
however small, in the injury or death .. .”, 
352 U. S. at 508. The Supreme Court had earli- 
er held that “speculation and conjecture” 
by the jury is justified—indeed sometimes “re- 
quired”’—in finding this minimum negligence 
Lavender v. Kurn, 327 U. S. 645, 653 (1946). 
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Tax Fraud Investigations: 


A Plea for Constitutional Procedures 


by Warren V. Ludlam, Jr. - of the Mississippi Bar (Jackson) 


The administration of a tax system that collects billions of dollars annually is 


a complex and perplexing job, and our traditions require that it be done with full 
respect for the rights of the taxpayers. The Bureau of Internal Revenue has thou- 
sands of hard-working, competent men and women who are scrupulous in their 
regard for these rights. Mr. Ludlam writes not about these, but about a small num- 


ber of Internal Revenue agents who, in their zeal to collect taxes, sometimes 


resort to practices that, if not illegal, are certainly questionable. Mr. Ludlam dis- 


cusses such practices and urges both the courts and the Internal Revenue Service 


itself to pay scrupulous attention to the problem. 





The construction and application 


of the constitutional immunities 


from unreasonable search and sei- 


zure and self-incrimination in the 
comparatively new and special situ 
ations involved in rapidly increasing 
tax fraud prosecutions warrants a 
most critical appraisal. The investi 
gative procedures utilized by the 
Internal Revenue Service and the ig- 
norance of such procedures by tax- 
payers are the salient features of a 
factual background in which insidi 
ous encroachments upon these basic 
rights are both easy and likely. Ju 
dicial recognition of deviations, of- 
ten slight in their incipiency, and 
adequate protection against such im 
pairment, can be obtained only 
through both an adherence to the 
substance of those fundamental 
rights and a full understanding of 
the investigative techniques of the 
Internal Revenue Service by both 
the Bar and the judiciary. 

In a number of recent 
income tax fraud cases, the defend 


criminal 


ant-taxpayers have contended that 


the Special Agents of the Internal 
Revenue Service obtained vital in 
formation from the 
concealment or 


taxpayers by 
misrepresentation; 
that the giving of the information 
was involuntary and that the infor 
mation thus obtained should be sup 
pressed or excluded from evidence. 
rhe obtaining of criminal evidence 
from taxpayers under investigation 
in such a manner is made the sub 
ject of this article’ not because it is 
thought that such practices are as 
vet widespread among _ Special 
\gents? or because it is thought that 
the Internal Revenue Service con 
dones such practices, but solely as a 
warning that such practices by the 
Special Agents do occur occasionally 
that their status is still 
tled. Moreover, if such practices are 
permitted to continue and are not 
dealt with firmly by the Internal 
Revenue Service courts, 


and unset 


and the 


thev can lead to a nullification of 


the constitutional immunities, guar 


Fourth and Fifth 


\mendments, insofar as tax evasion 


anteed by the 


cases are concerned. 

The Service is charged with the 
duties of making both civil and 
criminal investigations of taxpayers 
in the enforcement of the 


Routine 


income 
tax laws.’ income tax ex- 
aminations, which are civil investi 
gations for the purpose of determin 
ing the correct income taxes, inte1 
est and certain civil penalties due, 
are made by persons, usually re- 
ferred to as “Revenue Agents”, who 
are attached to the Audit 
District 
These routine income tax examina 


Division 


in the Director's office 
tions are commonly referred to by 
government agents, tax practitioners 
(both lawyers and accountants) and 
taxpayers as “audits”, “routine 
checks”, 


and “routine examinations”. 


investigations”, 
To the 
nevel 


“routine 


average taxpayer who has 


knowingly been investigated for 

1. The author acknowledges the assistance 
given in the preparation of this article by 
Clifford C. Chittim, of the Colorado and Mis- 
sissippi Bars 

2. However, there is a possibility that the 
occurrences of such practices by Special 
Agents are increasing. At a seminar on “Tech- 
niques of Handling a Fraud Case", held No- 
vember 12, 1956, in New York City in connec- 
tion with New York University’s Fifteenth An- 
nual Institute on Federal Taxation, a number 
of attorneys indicated they are now handling 
one or more cases involving questions of con- 
cealment or misrepresentation by the Special 
Agents. 

3. Because of space limitations, the next 
seven paragraphs have not been footnoted, 
since the information contained therein is gen- 
erally known by tax practitioners 
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criminal tax evasions, each of these 
terms, when used by a government 
agent, implies that the investigation, 
beginning or in progress, is solely 
for determining the correct tax due 
and certainly carries no connotation 
of a criminal investigation. On the 
other hand, whenever income tax 
fraud is suspected or found, the 
criminal investigation, for the pur- 
pose of determining whether the 
evidence will support a criminal 
prosecution and working up such 
evidence is conducted by persons 
usually referred to as “Special 
Agents”, who are attached to the In- 
telligence Division in the District 
Director's office. When fraud is sus- 
pected or found, the Intelligence Di- 
vision usually assigns a Special 
Agent to conduct a joint investiga- 
tion with a Revenue Agent, the Spe- 
cial Agent’s principal function being 
to find evidence which will show 
whether or not the criminal tax eva- 
sion laws have been violated and t 
collect such evidence and the Rev- 
enue Agent's principal function be- 
ing to determine the correct income 
tax due. The Intelligence and Audit 
Divisions are separate units within 
the District Director’s office and, in 
the main, have different and sep 
arate duties, functions and purposes. 
However, this existence of two dif 
ferent types of investigative agents 
and this difference in their func- 
tions are not generally known o1 
understood by the average taxpayer. 
Many taxpayers think of all agen’ 
(whether they introduce themselves 
as Revenue Agents Special 
Agents), as Revenue Agents, who 
have appeared to determine the cor- 
rect income tax—not to conduct a 


or 


criminal investigation. There is sub- 
stantial evidence that think 
that all criminal investigations, per- 
taining to all federal criminal laws 
including the criminal statutes of 
the revenue 
solely by the FBI. Rarely are any of 
them that the 
Special Agent is also a criminal in 
vestigator. The Special Agent does 
not wear a uniform, as does the city 
policeman; nor does the introduc 


some 


laws, are conducted 


aware beforehand 


tion of a person as a “Special Agent’ 
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convey to the average person any 
suggestion of a criminal investiga- 
tion as is prompted by the introduc 
tion of a non-uniformed person as a 
“detective” or “FBI Man”. This lack 
of knowledge or this misconception 
by the average taxpayer is one reason 
why certain subterfuges or misrep 
resentations, occasionally attempted 
by Special Agents, should be dealt 
with strongly by the courts unde 
the Fourth and Fifth Amendments. 

In each investigation, the Special 
Agent, either at the beginning or 
during its course, usually wants to 
examine the taxpayer’s books 
records and to obtain information 
from the taxpayer. The Fourth 
Amendment protects “the people 

. in their persons, houses, papers 
and effects, against unreasonable 
searches and _ seizures. 5. 1 ee 
Fifth Amendment, the constitution 
al guarantee against compulsory 
self-incrimination, provides that no 
person “. . . shall be compelled in 
any criminal case to be a witness 
against himself. . . .” In recognition 
of these constitutional guarantees 
the Service has for a long time had 
a firm policy that, until it decides 
against criminal prosecution, it will 
not issue a summons to the taxpayer 
for his records under the Code sec- 
tions pertaining to compulsory pro- 
duction of records and _ testimony. 
Hence, the Special Agent either 
asks the taxpayer, frankly and fairly, 
for the books and information or oc- 
casionally gets them from the tax- 
payer under circumstances, which 
to say the least are questionable, and 
some of which cannot be described 
as anything but subterfuge or mis- 
representation. It is these question 
able circumstances and the specia! 
issues arising from them with which 
we are here dealing. 


and 


The special issues may arise in 
some variation of either of two situ 
ations: 

Situation No. 1: In the more com- 
mon situation, the Revenue Agent 
begins an examination routine in 
character and so advises the taxpay- 
er. He requests permission of the 
taxpayer to examine his books and 


records and requests of him oth« 






information in an oral or other in 
formal manner, all of which tax 
payer will probably freely give. 
Later, upon development of suspi 
cion of fraud, a Special Agent enters 
the case. His participation may be 
concealed, his identity may or may 
not be revealed, or it may be con- 
cealed by introducing him as a fel- 
low revenue agent. The Revenue 
Agent (or the Special Agent) may 
thereafter make further repeated as- 
sertions that t’ only a “routine 
check”. In an, _ _, the taxpayer is 
not advised of the changed charac 
ter of the investigation. It is not 
until later in the investigation, if at 
all (probably not until a formal 
questioning), that the taxpayer is 
warned that anything he says may 
be used against him. 

Situation No. 2: In the second 
factual situation, fraud is suspected 
before the investigation begins, and 
a Special Agent, alone or jointly 
with a Revenue Agent, begins an 
investigation for the purpose of de- 
termining whether there is evidence 
which will support criminal prosecu- 
tion. The Special Agent may or may 
not identify himself as a Special 
Agent; he explains that the returns 
of the taxpayer have been assigned 
to him for investigation, but care- 
fully refrains from disclosing the 
criminal character of the investiga- 
tion. If the Special Agent does not 
present himself, then he works 
through a Revenue Agent, 
alone appears to the taxpayer and 
fronts for the Special Agent. Here 
again, in some instances, the tax- 
payer is advised by the Special Agent 
or the Revenue Agent that the ex- 
amination is purely routine and civ 
il in character, or that it is a “rou- 
tine check”. At some point in the 
investigation, a request is made of 
the taxpayer for the opportunity to 
examine his books and records and 
for other information, in an oral o1 


who 


other informal manner, from the tax- 
payer. Later, the Special Agent, in 
conversation with the taxpayer, may 
advise him of some discrepancies 
which he would like to discuss, and 
that he doesn’t have to answer any 


question he doesn’t want to: but, 
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here again, this is usually not done 
until a formal questioning. 

The Special Agent, no matter at 
what point he enters the investiga- 
tion, knows that his sole task (at that 
point) is to determine whether there 
is evidence of income tax evasion 
sufficient to justify his recommenda 
tion for criminal prosecution and to 
assure the availability of such evi 
dence at a trial. Only after he has 
decided not to recommend criminal 
does he 
the evidence 
recommendation for the assessment 


prosecution determine 


whether warrants a 
of the 50 per cent civil fraud penal- 
ties. 

In either situation, the affirmative 
acts of concealment of the presence 
in the investigation of the Special 
Agent, or the affirmative (whether 
expressed or implied) misrepresenta 
tions of the Special Agent’s identity 
or the criminal character of the inves 
tigation are done for one principal 
purpose—to secure records and in- 
formation which he fears will not be 
supplied if he makes a full disclo- 
sure of his identity and purpose. 
Nevertheless, in the event of a pros 
ecution, the Special Agent will prob 
ably be permitted to testify to any 
statements or admissions se- 
cured from the taxpayer under these 
circumstances. 

How have the courts reacted to 
these situations in income tax fraud 
prosecutions? 


oral 


The courts have generally 
plied, in determining whether state- 
ments made by the taxpayer or in- 


ap- 


formation obtained from his books 
and records are admissible, the prin- 
ciple announced by the Supreme 
Court in United States* 
that the true test of admissibility of 
whether they are 


Wilson v. 


Statements is 
“made freely, voluntarily and with- 
out compulsion or inducement of 
any sort’. Sometimes the test is ex- 
pressed as whether “voluntarily and 
understandingly given’’.5 Under eith- 
er definition the courts are in fairly 
uniform agreement that a 
stitutional warning” is not a neces 


ine 
sary prerequisite of a “voluntary 
statement. 

In the absence of an expressed, 


clear promise of immunity, the 
courts have developed no unilorm 
pattern of treatment of the situa 
tions described. (a) Two have sup 
pressed the illegally obtained evi 
dence as a matter of law; (b) sonx 
have admitted the evidence as a mat 
ter of law, despite the 
\gent’s methods; (c) 


Special 
some, while 
refusing to exclude the evidence as 
a matter of law, permit the circum 
stances under which it was secured 
to go to the jury for their determin 
ation of the weight and credibility 
to be accorded such evidence.® 

To secure the full protection af 
forded by the “(a)” line of deci 
sions, the taxpayer has had to bring 
his case within one or more of the 
stereotyped forms of fraud or de- 
ceit. Until the 
sure” policy was abandoned by the 


“voluntary disclo- 
Treasury Department, evidence se- 
cured through a voluntary disclosure 
prior to the initiation of an investi 
gation, in reliance upon the Treas 
ury’s promise of immunity, was com 
monly suppressed.? Despite the 
number of recent cases in which the 
Special Agent’s activities were ques 
tionable, United States v. Lipshitz’ 
and United States v. Wheeler® stand 
as the only cases in which the evi- 
dence, not induced by an 
promise of immunity, sup 
pressed as a matter of law. The con- 
duct of the Special Agent, in the Lip- 


express 


was 


shitz case, without revealing to the 
taxpayer his presence in the exami- 
nation, in directing from his office 
the Revenue Agent in the accumula- 
tion of evidence far beyond the scope 
routine audit was 
the Court as 


of the customary 
characterized by 
appreciably different from 
or subterfuge”. 

In the Wheeler case, evidence of 


not 
“stealth 


income tax evasion, secured from an 
examination of the taxpayer’s books 


and records by an Internal Revenue 

4. 162 U.S. 613, 623 (1896) 

5. Turner v. United States, 222 F 
931 (4th Cir. 1955), cert. den 
(1955) 

6. Omitted from consideration under this 
category are cases such as Smith v. United 
States, 348 U.S. 147 (1954), in which, because 
of conflicting evidence, the net worth state- 
ment and the circumstances under which it 
was supplied to the agent were submitted to 
the jury under an instruction to reject the 
statement and all the evidence obtained 
through it if “trickery, fraud or deceit” were 


2d 926 
350 U.S. 831 
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Warren V. Ludiam, Jr., is a native of 
Meridian, Mississippi, who now prac- 
in Jackson. He was graduated 
from Davidson College (North Caro- 
lina) and from the Harvard Law 
School. He practiced for a time in Tex- 
as before returning to his native state 
where he is now a partner in his own 
firm. 


tices 





Agent, under the pretext of a rou- 
tine examination, the real purpose 
of which was to determine whether 
the taxpayer had engaged in any 
criminal activities with employees of 
the Internal Revenue Service, was 
suppressed. The court held that this 
was fraud or deceit perpetrated on 
the taxpayer at the inception of the 
investigation and held that it ren- 
dered nugatory the taxpayer’s con 
sent to the examination. 

The “(b)” line of decisions, at 
the other extreme, hold, as a matter 
of law, that in the absence of an ex- 
press representation that only civil 
liability will be considered, the fail- 
ure to disclose the criminal nature 
of the investigation does not render 
the evidence inadmissible.” Nor, is 
the rule modified by a conflict in the 
evidence as to whether the Special 
Agent disclosed his identity;™ or by 


practiced on the defendant or his accountant 

7. In re Liebster, 91 F. Supp. 814 (E. D. Pa 
1950) 

8. 132 F. Supp. 519 (E.D.N.Y. 1955) 

9. 149 F. Supp. 445 (W.D. Pa. 1957). 

10. Blumberg v. United States, 222 F. 2d 496 
(Sth Cir. 1955); Scanlon v. United States, 223 
F. 2d 382 (ist Cir. 1955). 

11. United States v. Achilli, 234 F. 
(7th Cir. 1956), certiorari granted on 
tirely different issue, U. S—1 L 
595, 663; affd. 353 U. S—, 1 L. ed 
(1957) 


2d 797 
an en- 
ed. 2d 
2d 918 
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that from the outset the 
search was for evidence of crime;!* 


or by the conduct of a Revenue 


the fact 


Agent, after completion of the rou- 
tine examination, in introducing a 
Special Agent as a “fellow Revenue 
Agent” and proceeding with a crim- 
inal examination under the pretext 


of verifying a transaction he had 
overlooked.14 
In the Wolrich case', it is im- 


plied that the test is whether the 
representations made (the Revenue 
Agent stated that it was a “routine 
audit’) amount to a promise of im- 
munity. But it is submitted that the 
real test is whether the information 
was “voluntarily given”; that a 
promise of immunity, however, ex- 
pressed or implied, is only evidence 
going to the “voluntary” question; 
and that even though an implied 
promise of immunity cannot be 
found, nevertheless there are other 
concealments and _ misrepresenta- 
tions which can be made by the 
Special Agents, which make the giv- 
ing of the information by the tax 
payer “involuntary”. 

Under the “ (c)” line of decisions, 
in variant factual situations, the 
courts have held that the circum 
stances under which records and ad 
missions were obtained were insuf 
ficient to warrant their exclusion 
from evidence as involuntary, as a 
matter of law, but that such circum- 
stances were matters which went to 
the weight or credibility of the evi- 
dence. This disposition has been 
made where, after the initiation of a 
routine examination of which the 
taxpayer advised, a Special 
Agent entered the case to secure evi- 
dence of crime, without disclosing to 
the taxpayer the changed character 
of the investigation,’ and without 
disclosing his identity.1° Likewise, it 


was 


has been utilized where the Revenue 
Agent and Special Agent at the out- 
set of the examination in search of 
criminal evidence represent and sub- 
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sequently repeat that the examina 
tion is purely civil.?* 

The “(c)” approach conceivably 
could work to the advantage of a 
skilled defense counsel, by affording 
to him the opportunity for full jury 
consideration of questionable invest 
igative procedures which reflect 
upon the government’s case. How 


ever, as a means of protection 
against invasion of constitutional 
rights, it has serious limitations. 


First, the members of the jury, not 
being judicially trained, are subject 
to the greater temptation to con 
sider first the question of guilt rath- 
er than the weight or credibility of 
particular pieces of evidence, and, 
if the former looks bad for the de- 
fendant, the: approach the weight 
and credibility of particular por- 
tions of the evidence with a mind 
already deeply impressed with de- 
fendant’s guilt. Secondly, assuming 
that the jury finds that evidence was 
involuntarily given, there is a real 
peril, especially in net worth cases, 
that it wili not be able to identify 
accurately the illegally secured evi- 
dence and the other information ob- 
tained as a result of it by the Special 
Agent. 

A comparison of the Lipshitz,'* 
Wolrich}® and 
demonstrates the lack of uniformity 
among the courts in dealing with 
these situations. They differ in their 


Guerrina™® cases 


specific facts, but their substance is 
hard to distinguish; yet each court 
resolved the special issue in a differ- 
ent way. Lipshitz was an “(a)” de- 
cision (i.e., evidence suppressed as 
a matter of law); Wolrich was a 
“(b)” decision (i.e., evidence ad 
mitted as a matter of law); and 
Guerrina, originally an “(a)” deci- 
sion was, on reconsideration, turned 
into a “(c)” decision, (evidence ad- 
mitted for jury to determine weight 
and credibility) . 

Thus, the cases show that Special 
Agents do occasionally resort to sub 






tertuge and are employing investiga 
tional techniques, which, becaus: 
of the average taxpayer’s limited 
knowledge about Special Agents, are 
questionable as deceit or fraud. 

A practical conclusion is that, un 
til these questionable techniques are 
brought within control by either the 
Service itseif or by the courts, in an 
revenue investigation, even before it 
appears that the investigation is 
criminal one, the taxpayer, at the 
beginning, should have the advice 
of a tax attorney, versed in consti 

law. In too 
constitutional! 


tutional and criminal 
many cases today 

rights have unwittingly been nulli 
fied by the taxpayer and his ad 
visers before an attorney is 
sulted. Attorneys and accountants 


con 


should agree on procedures that will 
assure better protection of these val 
uable rights. 

It is also obvious that the Interna! 
Service needs 
investigational 


to reform 
tech 


Revenue 
some of its 
niques. To maintain its own self 
respect and the people’s faith in ow 
revenue system, the Service should 
adopt new investigational policies 
and techniques, which will eliminat« 
such questions, and should fully in 
form the people of its procedures 
and its Intelligence Division. 

But, until such reforms occur, it 
is hoped that the courts will take a 


closer look at these situations and 


these questionable investigational 


techniques in the light of the Fourth 
and Fifth Amendments. 


12. Turner v. United States, supra note 5. 

13. United States v. Wolrich, 119 F. Supp 
538 (S.D.N.Y. 1954), but compare the court's 
subsequent opinion on motion for reargument 
of motion to suppress evidence in 129 F. Supp 
528 (1955), in which the court ordered a re- 
hearing on the question whether taxpayer's 
consent to the examination of his books and 
records was obtained by fraud by the Revenue 
Agent. 

14. Ibid. 

15. Lloyd v. United States, 226 F. 2d 9 (5th 
Cir. 1955). 

16. United States v. Guerrina, 126 F. Supp 
609 (E.D. Pa. 1955). 

17. Montgomery v. United States, 203 F. 2d 
887 (5th Cir. 1953). 

18. Supra, note 8. 

19. Supra, note 12. 

20. Supra, note 15. 
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The Miami Plan: 






Basic English for Law Students 


by Dean R. A. Rasco * of the School of Law of the University of Miami 


“The Miami Plan”, as Dean Rasco calls it, was set up at the Law School of 


the University of Miami after a survey of 190 students in the school (all college 


graduates) revealed that 116, about 60 per cent, were deficient in English gram- 


mar, compostion and rhetoric. “We decided to do something about it”, the Dean 


writes. What is being done is the subject of this article. 





For more than twenty-five years 
| have attended various meetings 
of our profession—bar associations, 
\ssociation of American Law Schools 
and others—and have listened to 
judges, presidents of these organiza- 
tions, deans of law schools and pres- 
idents of universities 
the fact that students entering law 
schools can neither read nor write. 


bemoaning 


Of course, the same problem has 
bothered us here at the University 
of Miami. But we decided to do 
something about it. So, in the be- 
ginning of the fall semester, 1955- 
56, three of our law professors vol- 
unteered to study the problem. 
Chey suggested that a course should 
be developed designed primarily to 
acquaint freshmen with fundamen- 
tal rules of legal writing. As the 
worked out, 
instruction in 
how to 
ind how to draft short essays on 
legal subjects. The assignments they 
were required to turn in 
checked by their instructor who, in 


course students were 


given how to briel 


cases, prepare memoranda 


were 


addition, conducted at least three 
with 
iscuss their performances. 
After this first pilot course was 


ersonal interviews them to 


completed, it was found that a large 
number of students were so deficient 
in the fundamentals of English that 
even such a basic course was beyond 
their abilities and, consequently, of 
no benefit to them. At this stage 
we called upon Dr. Jess Spirer, Di- 
rector of the University Guidance 
that is 
cerned with problems of vocational 


Center, an institution con 
guidance and that offers diagnosti- 
cal as well as remedial services. It 
was arranged that all of our students 
who did not satisfactorily complete 
the course in legal writing should 
take appropriate tests. To nobody's 
surprise it was found that a major- 
ity of these students were deficient 
in basic English and that the failure 
in our legal writing course went 
hand in hand with such deficiencies. 
\s a consequence, it was suggested 
by Dr. Spirer and members of his 
staff that remedial courses in basic 
English be offered as part of the law 
curriculum. To assure the effective- 
ness of this treatment, 
many students took a smaller course 


remedial 


load in the Law School, while some 
students dropped all their courses 
and worked hard to improve their 
basic deficiencies in English. Simul- 


taneously, the matter was brought 
to the attention of our Scholarship 
Committee which insisted that stu- 
dents who did not co-operate vol- 
untarily in taking remedial courses 
be dropped from our Law School. 
This was in operation 
throughout the academic year 1955- 
56 and during the fall semester of 
1956. It was rewarding indeed to 
find that our efforts have brought 
surprisingly good results. All the 
students who took remedial courses 
have remarkable improve- 
ment in their grades. In a few cases 
the results have been startling; one 
student, was about to be 
dropped from the School, made bet- 
ter than a B average in the follow- 


plan 


shown 


who 


ing semester. 

On the basis of these experiences, 
that all entering 
(September, 1956, and 
February, 1957) be required to take 
English proficiency tests. Here are 
the results: all of the students tested 
were, of course, college graduates; 
yet no fewer 
than 116 (that is about 60 per cent) 
were found to be deficient in Eng- 
lish grammar, composition and rhet- 
oric. At the same time, the tests in- 
dicated that a great majority of the 


it was decided 
freshmen 


out of 190 students,! 


group tested were of a comparative- 


ly high intelligence. In addition, 


1. Forty per cent were graduates of the 
University of Miami, 60 per cent of various 
other colleges and universities in the United 
States 
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The Miami Plan 


we learned that a considerable num- 
ber of entering freshmen were hand- 
icapped, to a greater or lesser degree, 
by simple physical deficiencies, such 
as poor eyesight or hearing. 

As a result of these efforts 
through constant consultation be- 
tween the Law School administra- 
tion, the professors in charge of the 
courses in legal writing and the 
guidance center, a complex plan 
emerged which I should like to call 
The Miami Plan. Its main features 
may be summarized as follows: 

(1) All entering freshmen will 
be required to take aptitude and 
other tests in addition to the Prince- 
ton Aptitude Test; they also will be 
required to take a series of tests 
planned by our Guidance Center 
specially designed for law students. 
These latter tests will mainly check 
their English, with emphasis on 
grammar, spelling, punctuation and 
rhetoric; also an intelligence test 
(1Q) and, finally, an eye and ear 
test will be administered. 

As a consequence, these tests will 
enable the Law School to determine 
the advisable course-load for stu- 
dents who are found to be deficient 
in English. Such students will be 
on the one hand, given special re- 
medial courses and, on the other, 
will have their course-load adjusted 
according to their abilities. At the 
end of their first semester, such stu- 
dents will be re-tested and their 
standing in the School reviewed in 
the light of their achievements in 
the Law School as well as in the re- 
medial courses. 

(2) It is understandable that, aft- 
er these experiences, courses in legal 
writing have been made a perma- 
nent feature of our curriculum. First 
of all, a basic course will be given as 
a required course for all entering 
freshmen in their first semester. 
This course has three main aspects: 
(1) theoretical, (2) practical, and 
(3) remedial. 

The theoretical part of the course 
consists of lectures as well as class 
discussions involving assigned read 
ings, the solving of simple, and late: 
more complex problems of legal 
writing. Selected articles and books 
also are discussed and evaluated in 


and 
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class. Mainly, the lectures deal with 
the following topics: briefing of 
cases, different types of legal writing 
and evaluation thereof, preparation 
of short reports, particularly ofhce 
memoranda, and a basic introduc 

tion into techniques ol preparing 
and organizing documentation for a 
short paper. Students also are given 
instruction in writing law examina- 
tions. 

The practical side of the course 
consists of a series of written assign- 
ments related to topics discussed in 
class. In this way, students are re- 
quired to apply their theoretical 
knowledge acquired in class while 
the instructor is given an opportuni- 
ty to check the results of his instruc- 
tion with reference to individual 
students. These assignments, follow- 
ing generally the pace of class work, 
start out with the briefing of a case, 
followed by a critical analysis of a 
case, identification and evaluation 
of different types of legal writing, 
and, finally, ending with the task of 
preparing an office memorandum. A 
law examination is also given in 
class examination 
conditions. 

It is the remedial phase added to 


under typical 


this course that distinguishes it from 
courses traditionally offered in law 
schools. Starting from the proposi- 
tion that it is not enough to scold 
students and give them low grades 
but that they need help through in- 
dividual expert advice, we believe 
that, in our plan, important ad- 
vances in existing methods of legal 
education . have been 
The professors in charge of the le- 
gal writing course are charged with 
the duty of conducting personal in- 
terviews with each student after 
every assignment. There, in direct 
and intimate contact, both the in- 
structor and the student are able, 
on the basis of the student's per- 
formance his general _back- 
ground as it emerges {rom our tests, 
to determine with some certainty 
the student’s deficiencies and to find 
and plan necessary remedies. At this 
stage, in co-operation with the Guid- 
ance Center and through special 
remedial courses offered by other 
University departments to law stu- 


introduced. 


and 





Russell A. Rasco has been Dean of the 
University of Miami School of Law 
since 1935. He received his education 
at Stetson University and was admitted 
to the Florida Bar in 1922. He became 
Professor and Acting Dean at the Law 
School in 1930 after considerable ex- 


perience in active practice. 





dents, we are fairly sure that no tal- 
ented and industrious student will 
be prevented from continuing and 
completing his study of law because 
of his deficiencies in basic English 
usage. 

(3) However, this is not the end. 
We decided not to limit our efforts 
to freshmen. Our legal writing pro- 
gram_ will through the 
three years of our curriculum to 
make sure that the quality of Tegal 


continue 


writing of our students keeps pace 
with their advance in the study of 
law. To achieve this additional 
aim, we decided to incorporate out 
second-year two-hours’ course in Re 
search and Briefing (I) into 
over-all legal writing program, the 
major requirement at this stage be- 
ing the submission of a satisfactory 
appellate brief. In their third year 
students will be required to take an 


oul 


added course, Research and Briefing 
(II). There, students will be given 
instruction in planning, organizing 
and writing papers in the nature ol 
a law review comment. In addition, 
more ambitious and properly quali- 
fied students will have the oppor- 
tunity to register for our Advanced 
Research Course and engage in spe- 
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cial research projects under the 
guidance of a member of the fac- 
ulty. 


In conclusion I would like to say 
that we believe we have found a 
workable method whereby a prom- 


The President's Page 


(Continued from page 971) 


charge are John W. Cragun, Code 
of Administrative Procedure; Don- 
ald C. Beelar, Office of Administra- 
Act; Frank C. Nash, 
Legal Services in the Defense De- 


tive Practice 
partment;- and Charles H. Burton, 
Courts of Specialized Jurisdiction. 

Under the guiding hand of this 
co-ordinating committee, each of the 
committees will operate individu- 
ally to promote specific legislation 
in the over-all program approved by 
the House of Delegates: 

First, the Committee on Code of 
Administrative Procedure will at- 
tempt to secure passage of a new 
Code of Administrative Procedure. 
The features of are (l) 
better provision for effective public 
information on the 
process; (2) improvement in the ad- 


the Code 


administrative 
ministrative rule-making 
through requiring formal hearings 
for virtually all rule-making; (3) 
improvement in hearing and deci- 
sion through tightening 
evidence rules in formal hearings, 
requiring an initial decision by the 


process 


processes 


presiding hearing officer and pro- 
viding that findings of fact in the 
initial decision may not be set aside 
unless contrary to the weight of ev- 
idence; and (4) more effective ju- 
dicial review of agency proceedings. 

Second, the Committee on Office 
of Administrative Practice Act will 
attempt to secure passage of H.R. 
3349 and 3350, H.R. 7006 and S. 932 
which would establish: (1) an Office 
of Administrative Practice to co- 
ordinate at the interagency level pro- 


ising student will have the oppor- 
tunity to assert his talents re- 
gardless of his pre-law-school defi- 
ciencies. Moreover, we believe that 
our plan will develop latent abili- 
ties in our students and contribute, 


cedural rules and public informa 


tion practices; (2) a Division of 
Hearing Commissioners to appoint 
and assign these Commissioners and 
to administer revised laws govern- 
ing and 
(3) a Division of Legal Services to 
administer a simplified classification 
system for civilian attorney posi- 
tions, giving full recognition to their 
important and the pro- 
fessional independence that function 
requires. This Committee will also 


Hearing Commissioners, 


function 


sponsor legislation covering appear- 
ances before federal agencies in a 
representative capacity by both law 
yers and non-lawyers. 

Third, Legal 
Services in the Defense Department 


the Committee on 


will advocate passage of legislation 
to: (1) vest responsibility for the 
Defense Department legal staff in a 
General Counsel ranking as an As- 
sistant Secretary of Defense; (2) vest 
responsibility of the legal staffs of 
each separate service in a General 
Counsel ranking as an Assistant Sec- 
and (3) 
service a JAG Corps under a Judge 
Advocate General with the grade of 
Vice Ad 


retary; establish for each 


Lieutenant General ot 
miral. 

Fourth, the Committee on Courts 
of Specialized Jurisdiction will at- 
tempt to secure passage of legisla- 
tion which will establish special 
courts, as a part of the judicial sys- 
tem, insuring independence in areas 
presently subject to administrative 
action. Special courts presently con- 
templated are a Trade 
Court, a Labor Court, and a trans- 
fer of the present Tax Court from 
the executive to the judicial branch 


Federal 


of the Government. 


The Miami Plan 





in a decisive way, to their profes- 
Such results, I 
the highest reward 
for all our trials, errors and tribula 
tions in working out our Miami 
Plan. 


sional success. am 


sure, will be 


Although this great administrative 
program is currently at the fore- 
front of our over-all federal legisla- 
tive program, our Association will 
certainly not decrease its emphasis 
on other important federal bills. We 
now have the proper machinery to 
forcetully present the American Bar 
\ssociation position on such vital 
legislation as (1) the Jenkins-Keogh 
Bills to put the self-employed on a 
basis of equality with beneficiaries 
of industrial and government retire- 
ment pension plans, (2) the bill to 
end discriminations 
against lawyers in uniform, (3) the 


the existing 
bills which provide for the appoint- 
ment of thirty-nine additional fed- 
eral judges and (4) needed legisla- 
tive reforms in the Internal Revenue 
Code and other federal laws. 

We of the legal profession be- 
cause of our training, are particu- 
larly capable of analyzing legislation 
and determining its over-all worth. 
The people of our country look to 
lawyers as their natural source of in- 
formed information on the legal is- 
sues involved. Each member of the 
Bar should 
assume the responsibility of helping 


American Association 
to forward our federal legislative 
program. We must acquaint our- 
selves with and 
benefits it provides for the public 


its contents the 
we serve. For the first time our As- 
sociation has an administrative set- 
up adequate to present our position 
to the Congress. There is a great 
service to be performed in this area, 
and if we work together on this pro- 
gram beneficial results are bound to 
follow. 
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United Nations 


Among the memorable occasions of the New York 
London annual meeting was the session of our Assem 
bly held at the United Nations building in New York. 

The address of Ambassador Wadsworth, which ap- 
pears elsewhere in the Journal, was a fitting prelimi 
nary to our voyage overseas to visit other membe1 
nations. The Ambassador candidly pointed out that 
the United Nations, like all other human institutions, 
is not devoid of imperfections. But his remarks strength- 
ened belief in it as an immediate and vital step toward 
the ultimate goal of peaceful settlement of international 
disputes. In the past, the American Bar Association has 
expressed its support of that organization. Indeed, ow 
Association was represented in the early proceedings for 
its formation. 

International crises, particularly of late, have led to 
actions by the United Nations which have been the sub- 
ject of sharp criticism. Probably no nation nor indivi- 
dual would approve all of these actions. The crises 
which produced them have been highly charged with 
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emotion, and many persons have on that account found 
themselves ready to jettison the entire enterprise. 

Sir Winston Churchill at the Guildhall banquet in 
London in his memorable address which appeared in 
last month’s JOURNAL, voiced in his inimitably fluent 
manner persuasive objections to various actions of the 
United Nations. Some elements of the press at home 
and abroad reported his speech as a condemnation of 
the entire United Nations as an institution. We who 
heard him gained no such impression. To read _ his 
address is to become convinced that such reporting is 
inaccurate and irresponsible. 

Certainly criticism of the United Nations is the in 
herent right of every nation and of its citizenry indi- 
vidually. It is comparable to every free man’s inherent 
right to criticize his own government. But our exercise 
of that right cannot properly be construed as wholesale 
condemnation of the very institutions under which we 
live. 

We believe Ambassador Wadsworth's brief address 
merits attentive reading by our members and that it is 
convincing of the soundness of the Assembly's action in 
New York in re-affirming our Association’s support of 
the United Nations. 





Editor to Readers 








It has been a quarter of a century since the corner- 
stone for the building housing the Supreme Court of 
the United States was laid. One of the speakers at the 
ceremonies in 1932 was the then President of the Amer- 
ican Bar Association, Guy A. Thompson, of St. Louis. 
It seems appropriate to mark the twenty-fifth anniver- 
sary of the Supreme Court building by reprinting what 
Mr. Thompson said at that time: 

Near the Coliseum in Rome stands the historic Arch 
of Constantine, erected sixteen hundred years ago to 
commemorate the triumph of the first Christian Em- 
peror over Maxentius. On the Champs-Elysées the mar- 
tial victories of the French under the leadership of Na 
poleon are commemorated by the magnificent Arc de 
Triomphe. Out of the throbbing heart of London rises 
a majestic column, its base guarded by lions of bronze, 
its head crowned by a colossal statue of the Hero of Tra- 
falgar. In city and town and hamlet of our own land 
are memorial structures of stone or bronze that tell a 
story of battle. Many, perhaps most, of the world’s 
great monuments have been erected following war's sad 
devastations. By some, it might be thought that these 
monuments are tributes to the cruel and savage im- 
pulses of man, and that they glorify grim-visaged War. 
But it is not so. War monuments commemorate and 
extol patriotism, courage, allegiance to a cause, even 


unto death. In rearing them, mankind has done honor 
to itself, for they mutely testify to man’s reverence for 


the noble and exalting things of life. 
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Above the cornerstone we lay today will rise a me- 
A me 
morial of bloodless battles is our edifice, yet battles 
upon whose issues hung our liberties, the integrity of 
our federal union, its harmony and balance, and our 
social and economic destiny. 


morial more sublime than monuments of war. 


It will be a monument that will inspire the members 
of our profession, both those of today and those who 
are yet to come; for it will be the stately epic of the 
virtue and the learning, the eloquence and the patriotic 
passion of heroic warriors in the field of thought, con- 
querors in conquests of the mind, whose memories and 
examples adorn and glorify the Bar. 

It will be a monument expressing by its own stability 
the firm confidence and trust, the unwavering rever- 
ence and devotion in which the people hold the Court 
whose home it is to be. Its towering pillars, its age- 
defying walls, against which the winds and storms of 


Editorials 





Heaven will beat in vain, shall be symbols of the majes 
ty and power of that Tribunal and of its proof against 
the tempests of passion and ill will. 

It will be a monument to Justice; justice which every 
human being yearns for and which is the right of all; 
justice upon whose ministrations life, liberty, and the 
assurance of happiness depend, and in whose supremacy 
the security and welfare of our institutions rest; justice 
in whose service we are sworn; justice that is the final 
attribute of God Himself. This will be her temple. Here 
her shrine will be. Here she shall abide. Year following 
year, and century following century, ambitious Youth 
shall look upon this stately building and rejoice that 
the paths of opportunity are here kept open equally to 
all. Upon it weak and weary Age shall gaze and be con- 
tent, for it shall know that the Lord has built this house 
and that His justice reigns therein. 


Legal Aid Society Presents the Reginald Heber Smith Award 


Phe National Legal Aid Association made the first 
presentation of its new Reginald Heber Smith Award 
at its annual luncheon in New York during last sum- 
mer’s meeting of the American Bar Association. The 
first award was made to the man for whom the award 
is named, Reginald Heber Smith, of Boston, a pioneer 
in Legal Aid work. 

In making the presentation, Orison S$. Marden, ol 
New York City, President of the National Legal Aid 
\ssociation, said in part: 

“... Some months ago the Board of Directors of the 
\ssociation de 


Medal. On one side of the medallion is an excellent 
likeness of our Legal Aid pioneer. On the reverse side 
appears the name of our Association and of our objec- 
tive—‘Equal Justice Under Law’; then is inscribed the 
name of the award and what it is given for, namely, 
‘For Dedicated Service’. 

“All will agree, I think, that our Directors were right 
in voting that the first recipient of the Reginald Heber 
Smith Award should be the man who served as Counsel 


(Continued on page 1032) 





National Legal Aid 
cided to establish an award which 
would recognize dedicated service to 
the Legal Aid Cause, primarily by 
those who labor in Legal Aid and 
Defender offices around the country. 
Some of these people have devoted 
virtually their entire adult lives to 
Legal Aid work, frequently at inade- 
quate compensation. They are the 
real heroes ol Legal Aid, and they 
deserve far more recognition than 
has been their lot. 

“Having decided upon an award, 
it then became necessary to give it 
i name. This was easy. For to our 
minds . there came the figure of 
that ‘slender young man’ who had 
been able to persuade such giants as 
Charles Evans Hughes, Elihu Root 
ind other great figures in the legal 
world of the importance of Legal Aid 
to the well-being of our country. 


“Accordingly, we commissioned 


the gifted sculptress, Eleanor Platt, 
to create the Reginald Heber Smith 


Reginald Heber Smith receiving the medal named in his honor. Left to right 
are Harrison Tweed, of New York City, former President of the National Legal 
Aid Association, Mr. Smith, President Marden, and Justice John M. Harlan, of 
the Supreme Court of the United States. 
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Readings in Legal Literature: 


A Further Bibliographical Supplement 


by William H. Davenport - Chairman of the Department of English at the 
University of Southern California 


In October, 1955, we published Dr. Davenport’s original 
bibliography of legal literature, which he had compiled 
along with Riley Paul Burton, Law Librarian at the Uni- 
versity of Southern California. In our September issue (page 
813), we published a supplement to the original bibliography 
arranged in the same categories for easy reference and com- 
parison. The present list is a continuation of the bibliography 
published in September. 


IX. Poetry 


Auden, W. H. 
Cowley, J. 





Law Like Love 

“Sir Walter Scott’s “The Lawyer and 
the Bishop’”, 62 Jurid. Rev. 129 
(1951) 

Satires, tl, V 

Legal Fiction 

“Butch Weldy,” 
thology) 

Defence of Guenevere 

“Three New Legal Ballads by James 
Boswell,” 37 Jurid. Rev. 201 (1925) 

The Lawyers Know Too Much 

Judicial Jingles 


Donne, J. 
Empson, W. 
Masters, FE. L. (Spoon River An 
Morris, W. 


Pottle, F. A. 


Sandburg, C. 
Swain, F. G. 


X. Accounts of Famous Trials 


Nelson, S. Thirteenth Juror: The Inside Story of 
My Trial (1955). 
Peck, D. W. The Greer Case (1955). 


XI. Law of Literature 
(A) Literary Property, etc. 
Foley, P. J. “Burlesque of Literary Property as In 
fringement of Copyright,” 31 Notre 
Dame Law. 46 (1956). 
A Manual of Copyright Practice for 
Writers, Publishers, Agents, 1956. 
The First Copyright Statute (1956) . 
Copyright Law (1956). 


Nicholson, M. 


Ransom, H. 
Rothenberg, S. 


(B) Censorship, etc. 


Alpert, L. M. “Judicial Censorship of Obscene Lit.,” 
52 Harv. L. R. 40 (1938). 
“Censorship of French Authors,” 120 


J. P. 391 (1956). 


Baker, D. V. 


“Crime, Comics and the 
Constitution,” 
Hill, S. B. 


7 Stanford Law Rev. 237 (1955). 
“Selected Materials on Censorship & 
Obscenity,” 3 Record 410 (1948) 
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“Obscenity & the Arts,” 20 Law & 
Contemp. Prob. 531 (1955) 

“Legal Decisions Affecting the Book 
Trade,” Publisher’s Weekly, Volume 
168, (1955), pages 451, 791, 1459, 
1878, 2200, 2535; Volume 169 (1956) , 
pages 610, 886, 1596, 2039, 2357. 

“Recent Literature on Censorship,” 4 
Kans. L. Rev. 140 (1955). 

Obscenity and the Law, 1956. 

“Obscene Libel—Summing up in R. v. 
Martin Secker Warburg, Ltd.,” 
(1954) Crim. L. Rev. 593. 


La Barre, Kaplan, et al. 


Pilpel, H. 


Rubenstein, J. 


St. John-Stevas, N. 
Stable, J. 


(C) Libel, ete. 


Powsner, R. H. “Libel in Limbo: Another Conquest 
for the Law of Privacy?” 30 L. A. Bar 
Bull. 365 (1955) 

“Defamation by Implication—in the 
Confidential Manner,” 29 So. Calif. 
L. Rev. 306 (1956) 


Spiegel, I. O. 


XII. Literary Essays on the Law (sampling) * 

Addison, J. and R. Steele Spectator Papers, Nos. 21, 372, 564, 577 

Arbuthnot, J. Law is a Bottomless Pit 

Bacon, F. Of Judicature 

Coleridge, S. T. “Duties and Needs of an Advocate,” 

from Table Talk 

Curtis, C. P. It’s Your Law, 1954 

Earle, J. “An Attorney,” from 
raphie 

The Governour, Bk. I, Chap. ix. 

“The Law,” from The Resolves 

“The Good Advocate” and “The Good 
Judge” from The Holy State 

“Letter XCVIII,” from Citizen of the 
World 

Dialogue Between a Philosopher and a 
Student of the Common Law 

“The Good Advocate,” 3 Can. B. Rev. 
210 (1925) 

The Poet at the Breakfast Table 

“The Old Benchers of the Inner Tem- 
ple,” from Essays of Elia 

Areopagitica 


Essays, Bk. III, Chapter 13. 


Microcosmog- 
Elyot, Sir T. 
Felltham, O. 
Fuller, T. 
Goldsmith, O. 
Hobbes, T. 


Hodgins, F. E. 


Holmes, O. W.., Sr. 
Lamb, C. 


Milton, J. 
Montaigne, M. de 


Selden, J. Tabie Talk (see Equity, Fines, Judge, 
Law, Trial, etc.) 
Swift, J. Gulliver's Travels, Part 1V, Chapter 5 


Choreau, H. Of Civil Disobedience 





*New category 


























Law & 
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Volume 
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) (1956) , 
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Laws AND FLAWS, By Edward 
I’. Lwi. London: Odhams Press Lim- 
ited. 21s. 1957. Pages 224. 
Members of the American 
and Bar who journeyed to England 
this summer will 


Bench 


be particularly 
interested in one ol the most unusual 
books published in recent years. It 
explains many ol the “inner work 
ings” ol the British Parliament and 
that elusive entity the English Con 
stitution. 

The author, Edward F. Iwi, who 
subscribes himself as a visiting fire- 
man, or, more accurately, a part time 
member ol the Auxiliary Fire Sery 
ice during World War ILI, in fact is a 
long time student of uncommon 
problems arising {trom obscurities, 
ambiguities, lacunas, or oversights, 
denominated as “flaws in the laws” 
which, by reason of legislative lapses, 
have caused embarrassment in royal 
circles and among those whose slips 
have created the complications. 

All the same, through his letters 
to the London Times, Mr. Iwi has 
offered so many cogent analyses of 
little understood but important acts 
of Parliament that the readers gain 
a clear insight into the intentions of 
such enactments as “The Regency 
Acts”, “The Royal Marriages Acts”, 
the Privy Councils, the sovereignty 
of Parliament, administrative laws, 
and other statutes. 

For example, a very interesting 
discussion of the English judiciary 
and the Lord Chancellor's advisory 
committees is given, and, for Amer- 
ican judges and lawyers who came 
in contact with the courts while in 
London, this section of Laws and 
Flaws is valuable. 

To many Americans, the pending 
reform of the House of Lords will 
come as a surprise, but from the ex- 
changes of letters between the author 





and the Marquess of Salisbury and 
Viscount Hailsham, a transformation 
of the House of Lords into a second 
chamber composed of members se 
lected on the basis of personal dis- 
tinction or personal service to the 
nation rather than hereditary quali 
fications (women also to be made 
eligible for membership), may be 
come a reality in the near luture. 
Often, questions have arisen as to 
the extent of control of the Mother 
Country over the colonies 
British 
Empire, and the study of this subject 


various 
and commonwealths in the 


is of particular attraction to Ameri 
cans because of our close connection 
with Canada. 

The Church of England comes in 
for entertaining treatment; and there 
are many sidelights on rather aston 
ishing situations which have devel 
oped suddenly and required the 
genius of extrication or elimination. 

For those who have profound re 
spect for the Mace in Parliament on 
in Congress, there are two chapters 
which shed additional light on the 
origin of these symbols of authority 
in law-making bodies. 

The author has an excellent sense 
of humor—British humor, of course, 
—and, although he modestly dis 
claims any important place in the 
political affairs of his country, it is 
too evident for denial that he pos 
knowl 
edge of law and government; and the 


sesses a most extraordinary 
respect which has been accorded his 
ventures in the public press, made 
only after the most thorough re 
search, will convince that he has an 
uncanny knack of being correct, and 
is genuinely concerned with 


‘ 


‘setting 


things right’’ without adopting the 
brilliant but stinging style of Junius. 

There should be abundant thanks 
to author Iwi for deciding to put 
into permanent form the results of 
his experiences as a monitor and the 





cllects of his “letters to the editors”, 
however doubtful he may have been 
of the need for such an unique work 

WALTER CHANDLER 
Tennessee 


Memphis, 


Tes OF CRISIS. By A. A. Berle, 
Iv. New York; Reynal ¢ 
1957. $4.00. Pages 328. 


Co., Inc. 


In Tides of Crisis a lawyer has 
written a strong plea to lawyers and 
to all other Americans that they 
make more elfort to understand the 
powerlul forces in the world that 
are creating crises with which ow 
government officials have to grap- 
ple. It is a terrifying fact, as he says, 
that these men are dealing with 


lorces of which most other persons 


are unaware. The problem ol loreign 
relations is actually the problem of 
living in the modern world. 

Adolph Berle, author of The 
Twentieth Century Capitalist Rev- 
olution and (with Gardner Means) 
of The Modern Corporation and 
Private Property, has now produced 
this distinguished book on foreign 
affairs, which he calls a primer. He 
designates three crisis areas: Mid- 
Europe; Middle East; Asian Coast 
and Colonialism. He gives some- 
thing of the historic background of 
each of these areas. Of the Middle 
East Mr. Berle says: 


The stakes in this region are vir- 
tually unlimited. ... It is also the 
land approach between Europe, Asia 
and Africa; domination of it gives a 
strong possessor a major instrument 
with which to control those three 
continents, if not the entire world. 

It was this the Soviet Union in- 
tended to have when she backed the 
Communist revolution in Greece, de- 
manded the right to fortify the Dar- 
danelles and moved an army into 
northern Iran. The Soviet Union 
controls the mid-European strip now. 
If she can add to that the Eastern tri- 
angle, and has the strength to organ- 
ize and hold both, there will be little 
question what empire can speak most 
forcefully in world affairs or most 
readily crush an opponent. This fact 
may explain why modern world con- 
tests have commonly been determined 
by battles in this area, ... As long 
as there are contests for world power, 
the answer in diplomacy or battle is 
likely to be given in these ancient, 
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blood-soaked, terrible mid 
Eastern lands. So it has been through 
the ages. 


glorious, 


The author’s concern is also with 
atin America and the essential role, 
present which the 
United States must play in protect- 
ing the security of the Western 
Hemisphere. Mr. Berle’s experience 
as Assistant Secretary of State, as a 
participant in various Inter-Ameri 
can and 


and future, 


conterences 
Ambassador to Brazil, 
the knowledge 
upon which his warning is based. 
He knows that the nineteenth cen 
tury thinking still indulged in by so 
many statesmen will not solve the 
grave problems of 1960. He clearly 
the trends; 
say he is not right? 


Pan-American 
and as has 


given him broad 


foresees and who can 

We are asked to consider the rapid 
changes in the world of the past fif- 
teen years. War or the threat of wan 
as an instrument ol foreign policy is 
no longer valid. No statesman, no 
General Staff today dares predict any 
result of war save universal catastro- 
phe. The conquest of the air and of 
the atom with their power of un- 
limited made war 
useless as a means of accomplishing 
any human end but mass suicide. 
The military and imperial phase ol 
told. 
The national boundaries over which 
jet bombers fly at great altitudes are 
fading. No nation, not even the 
United States, can hope to defend it- 


destruction has 


nationalism is gone, we are 


self except as a unit in alliance with 
other states. Any country not in such 
an alliance is in deadly peril. 

No countries can depend upon 
their economic the 
United States they 
alone can for a while longer, if need 


resources but 


and Russia; 
be, provide their own people with 
a standard of living above the sub 
sistence level without importations 
from other countries. Only nations 
utilizing the resources of other coun- 


tries can furnish the food, clothes 


and housing their people require. 


But if peoples are willing to learn 
modern methods and 
have the facilities for using modern 
technology and available resources, 
they should be able to satisfy their 
physical needs. Fifteen years ago 


production 


this was not true. Many peoples 
then seemed doomed to live in hun- 
ger and want or else to die of star- 
vation. 

The ideal of the approaching fu- 
ture, as Mr. Berle expresses it, is one 
ol “Free minds of free and 
women acting through free nations, 
working in the framework of uni- 
versal order permitting them to at 
tain and the the 
twentieth century; this is the basis 
of the free world revolution of the 


men 


use resources ol 


twentieth century.” 

Mr. Berle believes in international 
law. He gives credit to the sovereign 
nations who, although they cannot 
be compelled to conform to law, do 
conform. He pays tribute to the pa- 
tient and frustrated men _ (begin 
ning with Hugo Grotius perhaps?) 
to whom the great 
debt. Because of them an impres 


world owes a 
sive body of international law has 
been built up and is available for 
use. “If the growing pressure of the 
modern world”, he _ asserts, 
vinces all governments that compli 
ance is to their interest, or if in 


“con 


creasing method of enforcement is 
found, one of the raw materials ol 
world peace is at hand.” 

Nationalist conceptions are no 
longer an answer to the problem. 
The 
alism, 


trend is toward internation- 


even toward organizations 
that operate on a world basis; and 
of these there is an increasing num 
ber. The world, Mr. Berle believes, 
will hardly accept the right of any 
country, including Egypt, in the 
name ol its “sovereignty” 
lyze the lives of 


to para- 
many millions of 
people because the accident of geo 
graphy has given it control over nec- 
essary resources. The economics of 
modern transport and oil supply are 
international. 

World struggles are avoidable, 
must be so, in fact. Opportunity fon 
a century of peace comparable to 
that from 1815 to 1914 is soundly 
based. will de- 
pend chiefly on a “capacity to rec- 
ognize fundamental problems, on 
courage to confront them, on will- 
ingness to explain them to opera- 
tive public opinion, on wisdom to 
resolve them, and on determination 


Achievement of it 
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to build the new institutions which 
an expanding era demands’. 


CHARLTON OGBURN 
New York, New York 


Tue LAW OF THE COMMON. 
WEALTH AND CHIEF JUSTICI 
SHAW. By Leonard W. Levy. Har 
vard University Press. 1957. $6.50 
Pages 383. 

This book is not a biography ol 
Shaw 


dium of Massachusetts law. It is an 


Lemuel nor is it a compen 
account of Chief Justice Shaw and 
his dominating part in shaping the 
law of Massachusetts, and indirectly 
of the 
many of the states, during the crit 
1830 to 1860 
through which Shaw served as Chief 
the 
Court ol Massachusetts. 


Federal Government and 


ical period from 


Justice. of Supreme Judicial 
The author, 
Leonard W. Levy, is not a member 
of the legal profession. He is As 
sistant Professor of American Civili 
zation and History on the faculty of 
Brandeis University. The work is 
a monument of laborious research 
and it embalms the judicial history 
of an exciting era in Massachusetts 
with emphasis on its social signifi- 
cance as of then and now. 

The book covers the period in 
which the courts not only of Mas- 
sachusetts but of the federal juris- 
diction and other states mostly above 
what we now know as the Mason 
and Dixon Line wrestled with the 
legal problems arising (a) 
Negro slavery, and (b) out of the 
gradual conversion of an agrarian 


out of 


into an industrial economy unde 
the impact of the steam engine and 
the development of railroads, re 
quiring courts to adapt the common 
law or the constitution and statutes 
to novel situations not previously 
envisioned. 

Professor Levy’s hindsight is as 
clear in his vigorous criticism of 
Shaw and the courts as is the indus- 
try and fairness with which he gath- 
ers and presents his historical ma- 
terial. It seems that his 
personal leaning is toward what may 
be called the “liberal” side, but it 
seems to this reviewer that he gives 
insufficient heed to fact that 
judges and courts, no less than his- 


manifest 


the 
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torians and prolessors, are largely 
that 
judges are often required to enforce 


laws with which they 


reflections of their times and 
have no sym 
pathy and to apply them in unprec 
edented situations with a decent 
regard for the public opinion of the 
period. Judicial decisions, on occa 
sions, may be tantamount to legis 
lative 


enactments, but in making 


such decisions courts must move 
slowly and cautiously lest they start 
something they cannot finish by get- 
ting too far ahead of public opin- 
ion. Judges cannot allow themselves 
the wide latitude conceded to pro 


fessors, 

1781, the 
son of a minister, Shaw was a grad- 
uate of Harvard College, Class of 


Born at Barnstable in 


1800, studied law in a law office as 
the custom then was, and, like many 
lawyers -so trained, was disposed to 
follow principles, which are more 
rather than 


which are more confining. In_poli- 


flexible, precedents 
tics he was a Federalist and opposed 
to Jeffersonian “French principles”. 
In religion, he was a Congregational- 
ist of the Unitarian complexion, o1 
as some then called it facetiously, the 
Boston religion. As a member of the 
Massachusetts Constitutional Con 
vention of 1820 he voted against dis 
establishment of the Congregational 
Church. Church and state were not 
until the amendment of 
1833. Among his religious activities 


divorced 


was his membership in a Society To 
Spread Unitarianism Among tn 
Indians. There may have been Uni- 
tarian Redskins a century ago, but I 
have never heard of one. He was a 
vigorous personality, conscious of 
faults, if 


aware of his own sagacity. Professor 


few any, and _ properly 
Levy remarks that Shaw’s colleagues 
admired him to that 


in his thirty years on the Bench he 


such extent 
had unanimous concurrence in all 
but three of his fifty constitutional 
decisions. John Marshall on _ the 
federal Supreme Court had no such 
record. Shaw was often testy toward 
counsel, but Rufus Choate excused 
that 
under Shaw, life, liberty and prop- 


Shaw’s demeanor by saying 


ertv. were safe. Shaw was a close 


personal friend of Daniel Webster 


whom he seems to have resembled 


in dress and general appearance. 
Professor Levy, as a biographer ol 
Shaw, is far short of idolatrous but 
though strongly critical of many ol 
Shaw’s decisions (thus following 
Levy's own predilections as Shaw had 
own). Prolessor Levy 
(page that 


“conservatism” was on the whole, en 


followed his 


concedes 332) Shaw's 
lightened, constructive and mode 
ate. He recognized the existence ol 
changes and that it was necessary to 
bring the law abreast of “progress” 
Mobs 
fulminations did not 


and the “spirit of the age”. 
and press 
frighten or deter him. He was de- 
nounced on occasions by extremists 
on both the “conservative” and the 
“liberal” side. 

Boston was the stronghold of the 
most fanatic and turbulent of the 
abolitionists who intemperately at- 
tacked Shaw for upholding the fed- 
eral statute in fugitive slave cases. 
On the other hand, the 
Whigs” in Massachusetts, as Charles 


“Cotton 


Sumner called them, felt a sympathy 
with Southern planters whose cot- 
ton was being milled in New Eng- 
land where there was water power 
that the cotton states lacked. (The 
technical improvement in the long- 
distance electricity 
has changed that situation.) Shaw 


transmission of 


activities of the 
abolitionists in fugitive slave cases. 


disapproved the 


A fugitive slave was in one view 
akin to stolen property. That does 
not imply that Shaw favored slavery. 
In later decisions he consistently 
held that slavery was illegal in Mas- 
sachusetts and that a slave (not a 
fugitive) brought into Massachusetts 
by its owner or legal custodian from 
a slave-holding state was automati 
cally set free. These cases involved 


some nice distinctions respecting 
property rights and nullification of 
federal statutes, but the fanatical 
abolitionists refused to see them. 
Professor Levy is strongly condemna- 
tory of Shaw on the fugitive slave 
Slavery as an 


had existed as long as human his- 


decisions. institution 


and no color line had been 


But 


tory, 


drawn. slavery is relative. Ac- 
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cording to Sit Maine, the 


progress of emancipation is a change 


Henry 


from a condition of status in which 
an individual's rights and duties 
are imposed in a bundle by law to a 
which he 
has full liberty of contract. It was 
fundamentally 


condition of freedom in 
the social degrada- 
tion and humiliation of the Negro 
than the idea of 
slavery itself that aroused and still 
iavery 1tse¢ that aroused and sti 


as a race rather 
arouses indignation in this “land of 
the free”, where workers are forced 
into unions and employers are sub- 
ject to fair em- 
practice, and minimum 
wage and other legislation by which 


their 


labor, anti-trust, 


ployment 


of contract is im- 
paired. A citizen who pays 50 pet 


freedom 


cent of his earned income to gov- 
ernment is less than entirely free. 
Opponents of the 
like other emotional 
groups today, seemed to assume that 
a judge has a right to nullify an 
unpopular 


anti-fugitive 


slave law, 


because he 
deems it to be socially wrong or 
Intemperate 


law just 


criticism 
and mob violence are as destructive 


displeasing. 


of law and order as unpopular laws 
or decisions. We must, in looking 
backward, bear in mind that many 
thoughtful citizens 
sympathize with slavery or the fugi- 


who did _ not 


tive slave law foresaw a greater evil 
in alienating the South and bringing 
on the Rebellion. There are some 
today who on occasion are perhaps 
inclined to think it rather a pity 
that secession failed. 

The protection given to Negroes 
in the middle part of the nineteenth 
century by a strong abolitionist spirit 
attracted to the North a free Negro 
population of some size which had 
significance. The 
prohibiting intermarriage 
scinded by Massachusetts in 1843 as 


political law 


was re 


Professor Levy reminds us. Separate 
schools for Negroes were abolished 
where they had existed. Jim Crow 
cars were abandoned. The Negroes 
themselves were not in accord on 
school segregation on account of the 
prejudice of the whites. But school 
segregation did not come without 
It had been established 
in Massachusetts. Chief 


resistance. 
by statute 
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Justice Shaw, voicing the unani- 
mous opinion of the court in the 
famous Roberts case expressed and 
affirmed the separate but equal doc- 
trine that prevailed in many states 
until the recent (1954) decision by 
Chief Justice Warren which is still 
in search of “implementation” in 
hostile communities. 

Levy is severe in his criticism of 
Shaw’s opinion in the segregation 
case which, he says, was based on 
primary principles and predilections 
as well. Shaw held in effect that all 
were equal before the law as a broad 
general principle, but like most 
generalities it did not stand up when 
applied to specific groups such as 
women, children and maniacs, and 
so all were not legally clothed with 
the same civil and political powers; 
that legal rights depend upon pro- 
visions of the law and that the pro- 
vision of separate schools for Ne- 
groes was not a violation of any 
such legal rights. Levy finds fault 
with the decision on the ground 
that Shaw failed to show that such 
discrimination against Negroes by 
the regulation there under attack 
was “reasonable”. Shaw, however, 
had stated that such prejudice as 
existed had not been created by law 
and could not be changed by law. 

But before the 1954 decision, the 
U. S. Supreme Court and Chief Jus- 
tice Taft had followed Shaw’s reason- 
ing in the Roberts case in several 
decisions and the courts of many of 
the states, not all in the South (for 
instance, Nevada, New York and 
Oregon) had upheld segregation on 
the grounds of Shaw’s decision in 
the Roberts case. 

We turn from slavery to another 
aspect of Shaw’s judicial decisions. 
The the 
Hudson was projected to protect 


railroad from Boston to 
Boston's prosperity against compe- 
tition of the Frie Canal. It led to 
a long line of decisions on novel 
points of law relating to carriers, 
eminent domain, responsibility to 
passengers and their rights and rail- 
road responsibility for its employees 
and the state’s regulatory powers. 
Much of that law originated in Mass- 
decisions of Mass- 


achusetts from 
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achusetts courts through application 
of old common law precepts to new 
situations. One of Shaw's most fam- 
ous and fundamental decisions in 
this field established the doctrine, 
long prior to the first U. S. Supreme 
Court ruling on the point, that the 
constitutional guaranty against im- 
pairment of contracts did not deny 
the state’s right of eminent domain 
for a superior use on payment of 
compensation. Another pioneer de- 
cision was that a franchise granting 
a monopoly to a railroad was valid 
not only because the franchise said 
so, but also because it was a natural 
monopoly and that competition by a 
parallel road would be contrary to 
the public interest; but that railroad 
companies were by the same reason- 
ing subject to regulation in the pub- 
lic interest. In that period it was 
customary for legislatures, in grant- 
ing railroad franchises to reserve the 
power to fix rates; but a decision by 
Shaw was the first to declare that 
such rates must be “reasonable” and 
on that ground subject to judicial 
review. 

We cannot here deal with or even 
mention all the important rulings 
in cases of first instance of the Mas- 
sachusetts court during the thirty 
years through which Shaw was Chief 
Justice but from that day to this the 
top level decisions and opinions of 
Massachusetts courts have been held 
in relatively high regard by the Bar 
and the Bench throughout the coun- 
try. 

Shaw, for one in- 
stance, (Commonwealth v. Hunt) 
upheld the legality of trade unions 
and absolved them from the charge 
that they came under the law 
against criminal conspiracies. This 
decision reversing a lower court was 
an affront to the commonly held 
prejudices of large groups in the 
nineteenth century. Organized labor 
dates its growth from that decision. 


memorable 


Levy qualifies his commendation 
of Shaw's decision in the Hunt case 
by suggesting that Shaw was influ- 
enced by his notion that Shaw may 
have deemed that such decision in 
favor of labor unions would further 
the interest of the textile industry 


Association Journal 


by jeopardizing the cause of high 
protection. 

Shaw in memorable decisions de- 
fined and upheld the authority of 
the state courts to pass upon the le- 
gality of the exercise of the police 
power by state legislatures. There 
were some highly controversial cases 
especially in respect to liquor regu- 
lation, banking, commerce, and on 
the question whether the Congress 
had taken over exclusive jurisdic- 
tion. For the rest, I refer the reader 
to Professor Levy’s interesting and 
important book. 

EusTACce CULLINAN 


San Francisco, California 


D EFENSE LAW JOURNAL. 
VOLUME I, Welcome D. Pierson, 
Editor-in-Chief, Indianapolis, Indi- 
ana: The Allen Smith Company. 
Pages 431. 

That the controversy over the dol- 
lar value of human life and limb 
should spill out of the courtroom 
into legal literature is nothing new. 
Nor, in the past, have discussions of 
the particulars and values involved 
been confined to counsel's briefs. But 
the frankly partisan legal periodical 
is fairly new and, to one accustomed 
to the traditionally neutral editorial 
policy of the law reviews, rather 
startling, like finding the president 
of the insurance company on the 
jury. With the improvement of per- 
suasive trial techniques and the or- 
ganization of the plaintiffs’ Bar, the 
continuing conflict between judg- 
ment-responsible “haves” and_in- 
jured claimants has produced rival 
legal publications, First to the wars, 
in 1948, was the official publication 
of the National Association of Claim- 
ant’s Compensation Attorneys—the 
NACCA Law Journal. Its devotion 
to the cause of the claimant and 
plaintiff is now well known. Latest 
is the Defense Law Journal. It is 
frankly and completely dedicated to 
the defense. Because there is only 
one similar journal and that one of 
disparate age, any appraisal of the 
new defense journal should not be 
undertaken on a comparative basis. 
Currently, the fair test is a look at 
the avowed function of the Journal 
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and an estimate of how well it per- 
forms that function. 

First, the vital statistics: The Ed- 
itor-in-Chief is Welcome D. Pierson, 
of Oklahoma City, lawyer and author 
(The Defense Attorney and Basic 
Defense Tactics, The Bobbs-Merrill 
Company, Inc., Indianapolis, Ind- 
iana, 1956). The first volume of the 
Journal is an attractive book in per- 
manent binding which includes 396 
pages exclusive of prefatory material 
and a comprehensive index. The 
price is $25.00 per year for two bound 
volumes published semi-annually. 

Even without the Editor’s prefa- 
tory remarks, it is apparent to the 
reader that the Journal is neither 
intended for nor adaptable as a re- 
search tool—its obvious purpose is to 
alert, inform and stimulate the de- 
fense. Moreover, the Editor-in-Chief 
sets the course thus: 

It is the chief objective and pur 
pose of the DEFENSE LAW JOURNAL 
to furnish those interested in the de- 
fense and adjustment of personal in- 
jury claims with a medium for the 
exchange of ideas and suggestions 
which will be helpful to each other. 
In pursuit of that objective the 

Journal has been divided into six 
parts. 

1. Part 1 consists of six ‘Selected 
Articles” beginning with a defense 
rally then continuing through prac- 
tice techniques and substantive law 
and concluding with a medical sub- 
ject. The variety is good, the articles 
interesting and well prepared. It is 
fairly superfluous to add that most 
of them are defense oriented. 

2. “Practical Trial Suggestions” is 
the heading for Part 2. Some of the 
nineteen suggestions are limited in 
application but all tend to support 
the major propositions: A good de- 
fense counsel is thorough. A good 
defense counsel is resourceful. Con- 
tinuing popularity of this part is a 
matter of guesswork. The Editor 
must have had something of that 
sort in mind for he notes “The eval- 
uation and use of such suggestions 
depends upon each particular attor- 
ney.” 

§. Part $ is a of the 
expectations of this reader. It is en- 
titled “Cases Won by the Defense”’. 


little short 


Some were won on the law, others on 
the facts. Some are commented upon, 
others digested only. In so far as it is 
a commentary, it is useful, but as a 
defense digest or statistical informa- 


tion, its value and interest would 
seem to be limited. 
4. On the other hand, Part 4— 


“Significant Court Decisions’—is an 
excellent addition to the Journal. 
From the defense standpoint, the 
eighty-two case notes included ap- 
pear to be well selected as to subject 
matter and geographical distribu- 
tion. (California 5, Pennsylvania 5, 
Illinois 9, Ohio 2, Texas 4, but New 
York 0.) The cases are arranged ac- 
cording to the Editor’s evaluation of 
their importance. The first one is 
a judicial criticism of solicitation of 
lawsuits. 

5. Part 5 represents the real battle 
ground between those who represent 
the injured and those who tradition- 
ally defend (railroads, utilities, mu- 
nicipal and other corporations and, 
more recently, liability insurers) . It 
is entitled “The True Adequate 
Award” obviously in rebuttal to 
NACCA’s “Adequate Award”, 

The general history of personal 
injury litigation now appears as a 
series of defended positions. The 
“duty” skirmish, the “contributory 
fault” engagement, and currently 
the “award” battle. The latter is the 
hottest, best organized and most pub- 
licized engagement of all. 

As one in the front line of the bat- 
tle, Mr. Pierson predicts that in- 
creasing verdicts 
lead to 


awards will 
restrictive legislation. His 
position may be defensible. Maybe 
as much as we would prefer to pay 
$250,000 for every limb and $500,- 
000 to every widow, our economy 
could not continue to support such 
recoveries. On the other hand many 
lawyers will confirm that substantial 


and 


compensation has lagged too long. 
In the hurry to catch up then, ex 
cesses may Fur- 
thermore, and verdicts 
over $50,000 would appear to con- 


well be expected. 
settlements 


stitute a very small percentage of the 
total. What are of 
personal injury recoveries? So far, in 


the economics 


answer to the question we have had 


Books for Lawyers 






more argument than facts. The De- 
fense Law Journal could make a real 
contribution in the personal injury 
field if it were to initiate an objective 
inquiry into what amounts of money 
the private enterprise system can 
afford to pay its accident victims. 
Even if complete answers are un- 
available, the inquiry would tend 
to illuminate for the whole profes- 
sion many aspects of the total prob- 
lem, e.g., the actual amount of in- 
crease of insurance rates attributable 
to high settlements, awards and ver- 
dicts; the effect on carrier rates; any 
need for equalization between com- 
pensation awards and judicial re 
coveries, etc. 

The and awards men- 
tioned in this volume are limited to 
death recoveries since 1945; thirty- 
six cases where appeal courts found 
the damages excessive and approxi- 
mately 200 cases producing, for the 
most part, verdicts under $50,000. 

6. Another good section for the 
busy practitioner is Part 6—“Review 
of Current Legal Articles”. This vol- 


verdicts 


ume has a discriminating selection 
and thoughtful condensation of elev- 
en articles from good periodicals. 

On the whole, a good start and a 
great potential for this Journal. The 
one remaining doubt is whether it 
is too partisan. Too partisan for 
whom? It is not designed to attract 
prospective litigants or jurors and if 
the intended reader is a defense 
counsel, who cares how partisan it 
is? But defense counsel does not need 
to be persuaded that recoveries are 
too frequent and verdicts excessive. 
He might also like to know the na- 
ture and strength of his opposition. 
Perhaps an editorial survey of de- 
velopments on the claimant’s and 
plaintiff's side might be advantage- 
ous. 

The question remains, does the 
Journal fulfill its avowed function? 
The answer is an over-all yes. One 
or two areas would seem to need 
some additional editorial work, but 
after all, this is a good issue and it 
is effort number one in a new field. 


CLEeoN H. Foust 


Indiana University 
School of Law 
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What’s New in 


The current product of courts, 


departments and agencies 


Antitrust Law .. . 
Robinson-Patman 


The United States District Court 
for the Northern District of Illinois 
that the Great Atlantic 
and Pacific Tea Company does not 
violate the antitrust laws by pub- 
lishing Woman's Day, a magazine 
sold only in its stores, in which sup- 


has ruled 


pliers of grocery products to A. & P. 
advertise. 

The action, brought by a group 
of retail 
the Chicago area, asked treble dam- 
ages under the Clayton Act against 
A. & P. and three of its suppliers. 
The essential charge of the suit was 
that A. & P. and the suppliers were 
violating §§2(d) and 2(e) of the 
Clayton Act as amended by the Rob- 
inson-Patman Act, 15 U.S.C.A. 
§§13 (d) 13 (e), the 
suppliers advertised in Woman's 
Day, and A. & P. accepted the ad- 
vertising, without making the “serv- 
ices” and “facilities” (quoting 
from the statute) available to the 


and wholesale grocers in 


and because 


plaintiffs on proportionally equal 
terms. Section 2(d) prohibits pay- 
ment by a seller for services or fa- 
cilities undertaken by a buyer, and 
§2(e) proscribes the 
facilities themselves. 
The Court held that the two sec 


services ol 


tions sought to attain the same end 


through different methods and it 
ruled that neither section had been 
violated. 

First, 
that about 75 per cent of the cost 


while the Court conceded 


of producing Woman’s Day is borne 





Kditor’s Note: Virtually all the material 
mentioned in the above digests appears 
in the publications of the West Publish- 
ing Company or in The United States 
Law Week. 
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by advertising, it declined to accept 
from that statistic the plaintiffs’ con- 
clusion that Woman’s Day was sub- 
sidized by the suppliers who adver 
The 


placed because of the editorial com- 


tised. advertisements were 
petence, wide circulation and results 
obtained, the Court concluded, and 
the 


could not be considered as being for 


amounts spent in advertising 


“services or facilities’’ to or for the 
benefit of A. & P. 

Secondly, the Court found that 
Day advertisers 
space in the magazine on a compet- 


Woman's bought 
itive basis, considering factors im- 
portant in the placing of any ad- 
vertising. The conclusion is inescap- 
able, the Court declared, that the 
suppliers who advertised in Wom- 
received full 
their money. The Court also pointed 


an’s Day value _ for 
out that Woman’s Day is not an in 
store advertising medium, but is a 
competitive magazine in its field, 
being read outside the store and 
passed on to persons who have never 
been in an A. & P. store. In this con- 
nection, the Court observed that ad- 
vertisements in the magazine aided 
the particular product's sales not 
only in A. & P. stores, but in others 
as well. 

(State Wholesale Grocers v. Great At 
lantic and Pacific Tea 
United States District Court, Northern 
District of Ilinois, July 25, 1957, Camp 


bell, J.) 


Attorneys ... 
immunity to process 


Splitting 4-to-3, the Supreme 
Court of Ohio has ruled that a law- 
yer who is an officer and statutory 
agent of a corporation is not exempt 
from service of summons on him as 


Company, 


George Rossman + EDITOR-IN-CHARGE 


Richard B. Allen + ASSISTANT 


such agent when he into a 


other 


x eS 


county than that of his resi 
dence in company with another ol 
ficer of the corporation who has 


been subpoenaed to the other 


county for a deposition. 

The Court pointed out that the 
general rule has been stated to be 
that parties and attorneys are im 
mune from process while present for 
the But, 
examination, it concluded that the 


conduct of a suit. upon 
intent of the rule was to provide 
immunity to the service of process 
having a restraining effect and a 
tendency to impair the freedom of 
the attorney to pursue his _profes- 
sional duties. The Court pointed 
to an Ohio statute which provides 
that the immunity 

“privilege any person 


rule does not 
from be 
ing served with a summons or no- 
tice to appear”. By this legislation, 
the Court said, it was recognized 
that, although the arrest of a suitor, 
an attorney, a juror or a_ witness 
during the progress of judicial pro- 
ceedings might subject the court to 
serious interruption, the service of 
summons in a civil action could have 


no such effect. 


(Zumsteg Vv. Food Club. 
Inc., Supreme Court of Ohio, June 19 
1957, Bell, J., 143 N.E. 2d 701.) 


American 


Civil Procedure .. . 
personal service 


Following the way indicated by 
non-resident motorist statutes and 
International Shoe Company v. 
Washington, 326 U.S. 310, the Su- 
preme Court of Illinois has held 
that a statute providing for personal 
service of summons on non-residents 
in certain cases does not violate the 
due-process clauses of the state con 





cornea pemnterromvemmt 








stitu 
men 
T 
[lin 
app! 
whil 
nois, 
man 
hinge 
got 
statt 
ice ¢ 
insta 
“the 
with 
In 
defe 
und 


due 


ime 
in 
ag 
up 
to, 
Sta 
I} 
tio 
tat 
Sh 
rec 
for 
$ol 
rit 
no 
an 
ity 
fer 
r 
defe 
Illin 
ness 
The 
wou 
quir 
defe 
nois 
rease 
ant, 
doct 
and 
fede 
all, 
requ 
(N 
Illine 
N.E. 


Cou 


\ 












GE 


» al 
"eSi 
ol 
has 
her 


SR RIO ES PLE ELI I 


the § 
y be I 
im 
| fon 
pon 
the 
vide 


POU IONES 


CESS 
dia 
n of 
ofes- 
nted 
vides 
not 
1 be 
no- 





tion, 
rized 
Lior, 
tness 
pro 
rt to § 
e of & 
have 


Club. & 
ie 19 


d by § 
and 
y Vv. 
e Su- 
held 
sonal 
dents 
e the 


> con 








stitution or the Fourteenth Amend- 
ment. 

The question arose in a suit by an 
Illinois resident against a Wisconsin 
appliance dealer whose employee, 
while unloading a gas stove in IIli- 
nois, pushed the stove in such a 
manner that one of the plaintiff's 
fingers was severed. The plaintiff 
1955 
statute providing for personal serv- 


got service under a Illinois 
ice outside the state in enumerated 
instances, the applicable one being 
“the commission of a tortious act 
within this state’’. 

In considering and rejecting the 
defendant’s contention that 
under the statute deprived him of 


due process, the Court declared: 


service 


The foundations of jurisdiction 
include the interest that a state has 
in providing redress in its own courts 
against who inflict injuries 
upon, or otherwise incur obligations 
to, those within the ambit of the 
state’s protective policy. 
rhe limits on the exercise of jurisdic- 
tion are not “mechanical or quanti- 
tative” [quoting from International 
Shoe} but are to be found only in the 
requirement that the provisions made 
for this purpose must be fair and rea- 
sonable in the circumstances, and 
must give to the defendant adequate 
notice of the claim against him, and 
in adequate and realistic opportun 
ity to appear and be heard in his de 
fense. 


pers¢ ns 


legitimate 


The Court emphasized that the 
defendant's employee was sent into 
Illinois to do business and that wit 
nesses would likely be in that state. 
Therefore, the Court concluded, it 
would not be unreasonable to re- 
quire the defendant to make his 
defense in Illinois. If trial in an Ili- 
nois forum were to become an un- 
the defend 
ant, the Court suggested that the 
doctrine of 


reasonable burden on 


forum non conventens 
and the possibility of removal to a 
federal court were available. All in 
all, the Court said, the statute met 


requirements of due process. 


(Nelson v. Miller, Supreme Court of 


iNinois, June 17, 1957, Schaefer, ]., 143 
N.E. 2d 673.) 


Courts ... 
mootness 


Although intrigued by the novel 


What's New in the Law 





legal question presented, the Court 
of Appeals for the Seventh Circuit 
has refused to rule on a prisoner's 
motion to quash a writ of habeas 
corpus ad testificandum on the nar- 
row ground that the appeal “pivots 
on a moot point, prematurely raised 
by a party having dubious status”. 

The United 
mittee on 


Com- 
Banking and Currency 


States Senate 


had petitioned for issuance of the 
writ to obtain the testimony of Ed- 
ward A. Hintz, who before being 
confined in an Illinois prison was 
a banker, and who was convicted for 
his part in a scheme by which a 
former Auditor of Public Accounts 
of Illinois, Orville E. 
lifted several hundred thousand dol- 


Hodge, had 


lars of the state’s funds. The writ is- 
sued and Hintz appeared at the 
Committee’s hearing, but he refused 
to testify. Three days after his ap 
filed 
quash. The Committee certified the 


pearance he his motion § to 
record to the United States Attorney 
for a possible contempt indictment. 

\t this point Hintz appealed the 
district court’s action in denying his 
motion, predicating a theory that 
should the Seventh Circuit uphold 
the validity of his motion to quash, 
the basis of the possible contempt 
prosecution would be washed away. 

But 
to go along with 


the Seventh Circuit refused 


this reasoning 
and declined to rule on the merits 
of Hintz’s motion to quash. One ol 
the grounds, of course, was that the 
appeal was moot, since Hintz had 
already appeared before the Com- 
mittee. But this point did not com- 
pletely satisfy the Court. It added 
that Hintz was not a “party litigant 
to the activity below and has ques 
tionable standing on appeal”. The 
Court declared, moreover, that it 
would express no opinion about the 
validity of the district court’s orde1 
issuing the writ inasmuch as the 
determination of that point could 
be important in the possible con 
tempt prosecution; therefore, it said, 
the point was prematurely raised. 
\t any the 


“we have grave doubts that a deci 


rate, Court remarked, 
sion striking down the dead writ, 


yet about which we expressly with- 



















hold our opinion, would forestall 
any further action against Hintz”. 

The Court remanded to the dis- 
trict court with instruction to dis 
miss Hintz’s motion to quash with- 
out prejudice, thus precluding any 
claim that the denial of Hintz’s mo- 


tion was res judicata. 


(In the Matter of Hearings by the 
Committee on Banking and Currency of 
the United States Senate, United States 
Court of Appeals, Seventh Circuit, June 
28, 1957, Finnegan, J., 245 F. 2d 667.) 


Criminal Law .. . 


discovery 
Ihe Supreme Court of California 
has ruled that a criminal defendant 
may inspect and copy a_ signed 
statement and the transcript of a 
both of 


which he made to the police. The 


tape-recorded statement, 
Court, although finding that the de- 
fendant had mistaken his remedy 
to be a writ of prohibition against 
the trial had denied 
him access to the documents, never- 


court which 
theless granted the relief by way of 
mandamus. 

Historically, the Court conceded, 
the rule at common law was that a 
criminal defendant could not com- 
pel the production of documents or 
other evidence in the possession of 
the prosecution. It pointed out that 
the defendant 


claimed that he had forgotten what 


in the instant case 
he had said and that he needed the 


documents to refresh his memory. 
The accused, moreover, alleged that 
the documents would be admissible. 
The Court ruled that whether a 
criminal defendant could require 
the production of such documents 
depended on the circumstances of 
each case, and that the instant case 
presented a situation in which they 
should be produced. The Court de- 
clared: 
In the circumstances of the present 
case, to deny inspection of the de- 
likewise 
be to lose sight of the objective of as- 


fendant’s statements would 


certainment of facts, and would be 
out of harmony with the policy of 
this state that the goal of criminal 
prosecutions is not to secure a con- 
viction in every case by any expedient 
but rather 


only through establishing the truth 


means, however odious, 
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upon a public trial fair to defendant 
and state alike. 
(Powell v. Superior Court, Supreme 
Court of California, June 21, 1957, 
Schauer, J., 312 P. 2d. 701.) 


Criminal Law .. . 
exhaustion of remedies 


The rule requiring a prisoner to 
exhaust his state remedies before 
applying to a federal court for a 
writ of habeas corpus cannot be em- 
ployed where the state has refused 
to let an indigent prisoner proceed 
in forma pauperis, the Court of Ap- 
peals for the Second Circuit has 
ruled. 

The case involved a_ second- 
offender sentence in a New York 
court. The contention was that the 
prisoner was improperly sentenced 
as a second offender since the first 
conviction was invalid because it 
lacked due process of law. A New 
York trial court had denied the 
prisoner’s application for coram 
nobis, and the intermediate appel- 
late court denied leave to appeal 
as a poor person. New York's highest 
court—the Court of Appeals—turned 
down an appeal from this decision 
on the ground that the denial of an 
application to proceed as a_ poor 
Thus 
boxed up, the prisoner applied for 
a writ of habeas corpus in the 
United States District Court, but the 
application was denied on_ the 
ground that he had not exhausted 
his state remedies. 


person is not appealable. 


Overruling its decisions in U.S. ex 
rel. Kalan v. Martin, 205 F. 2d 514, 
and U.S. ex rel. Rheim v. 
175 F. 2d 772, the Second Circuit 
reversed the district court and held 
that where the only state remedies 
are inaccessible to a prisoner be- 
cause of his poverty, the failure to 


Foster, 


exhaust state remedies does not bar 
him from applying to federal courts 
for relief. ““Where, as here,’’ the 
Court declared, “the state courts de- 
cline to proceed further, the time is 
ripe for federal habeas if such is 
warranted by the factual allegations 
of the petition.” 

The Court continued by finding 
that the allegations of the petition 
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were sufficient to warrant a hearing, 
thus reversing the district court's dis- 
without hearing. On_ this 
point of the case, two judges dis- 


missal 


sented, They maintained that to per- 
mit a hearing on the basis of the 
prisoner’s allegations would need- 
lessly disturb the administration of 
justice in state courts. 

(U. S. ex rel. Marcial v. Fay, United 


States Court of Appeals, Second Circuit, 
August 16, 1957, Medina, J.) 


Criminal Law .. . 
Smith Act 


In the light of the Supreme 
Court’s decision last term in Yates 
v. U.S., 77 S. Ct. 1064, the Court of 
Appeals for the Second Circuit, with 
one judge dissenting, has reversed 
the jury convictions of five third- 
string Communists from Connecticut 
and has remanded the cases to the 
district court with an instruction to 
enter acquittals. 

In Yates the Supreme Court de- 
clared that Smith Act convictions 
required proof of an “advocacy of 
action” rather than “advocacy or 
teaching of abstract doctrines, with 
evil intent”. Examining the volu- 
minous record in the instant case, 
the Court could find nothing point- 
ing to the necessary “advocacy of 
action”, and it therefore reversed 
the jury’s convictions for insuffi- 
ciency of evidence. 

The Court stated: 

We are reluctant to upset these 
convictions, not because the appel- 
lants are persons who seriously and 
angrily criticize the most cherished 
American institutions—for that is their 
constitutional right—but because we 
are loath to disturb a jury’s resolu- 
tion of a contested factual issue. But 
where the jury’s finding is not sup 
ported by the record it is our duty to 
reverse. Here, on the critical issue of 
whether these defendants or the Party 
engaged in criminal speech during 
the three years prior to the indict 
ment, there is no direct evidence of a 
single example of such advocacy, de 
spite ample opportunity for observa 
tion by FBI agents with access to the 
conspirators’ innermost councils. The 
circumstantial proof was too full of 
gaps to be probative. We would mock 
both fair trial and free speech as 
meaningtul constitutional guarantees 


were we to ignore the deficiencies of 
this record. 

On the question of whether the 
defendants should be tried again on 
acquitted, the Court again turned 
to Yates. Applying the standard that 
the Government could not make 
a better showing on retrial, the 
Court directed acquittals. 

(U.S. v. Silverman, United States 


Court of Appeals, Second Circuit, Sep- 
tember 11, 1957, Clark, C. J.) 


Eminent Domain 
parking lots 


The Supreme Judicial Court of 
Massachusetts has declared that a 
statute permitting Boston to take 
private lands by condemnation for 
leasing to private operators as park- 
ing lots is not unconstitutional, even 
though the practical result would be 
that privately operated parking lots 
would be taken under the statute 
for leasing for the same purpose. 

The Court placed some reliance 
on the legislative finding, expressed 
in the act, that congestion from 
parked cars is a public nuisance, and 
it emphasized that the public inter- 
est would be served because “The 
land taken will stand permanently 
devoted to the public purpose of an 
adjunct to, and facilitating, the use 
of public ways and not subject in 
such use to the decision of an owner 
to change the use”. 

To the argument that the only 
apparent change wrought by the 
statute in some instances would be 
a change from private ownership of 
parking lots to public ownership 
with lease to a private operator, the 
Court pointed to the fact that after 
the taking the lots would be de- 
voted permanently to parking pur- 
poses. “It is reasonable to provide 
for the continued use of the land 
for parking purposes pending con- 
struction, either by private opera- 
tors or by the city”, the Court de- 
clared. 

The statute permitting the taking 
was attacked by a suit for an injunc- 
tion, and although the Court, dis- 
agreeing with the lower court, held 
that a declaratory judgment could 
not be rendered, it ruled that it 
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could, having determined the issue 
of constitutionality against the 
plaintiffs, dismiss their suits and thus 


settle the litigation. 


(Court Street Parking Company v. 
City of Boston, Supreme Judicial Court 
of Massachusetts, June 26, 1957, Whitte 
more, J., 143 N.E. 2d 683.) 


Labor Law .. . 


non-Communist affidavit 


Holding that character witnesses 
should not have 
examined about their knowledge of 
the defendant’s refusal to answer 
questions under the Fifth Amend 
ment, the Court of Appeals for the 
Fenth Circuit has reversed the con 
viction of an officer of the Interna- 
Union of Mine, Mill and 
Smelter Workers for filing a false 
affidavit that he was not a member 


been cross- 


tional 


of or afhkated with the Communist 
Party. 

Against the charge that he filed a 
false non-Communist afhdavit under 
29 U.S.C.A. §159 (h), the defendant 
did not testify, but he did call four 
character witnesses, all of whom 
said that the defendant’s reputation 
for truth and veracity was good. 
Then, on _ cross-examination, the 
prosecutor asked the character wit- 
nesses whether they had heard that 
the defendant had refused in 1952 
to tell a congressional investigating 
committee whether he was a mem- 
ber of the Communist Party, claim 
ing the privilege against self-incrim 
ination. 

This was not relevant cross-exam 
ination of a character witness, the 
Court said. “One who claims the 
rights and privileges of the Consti 
tution most certainly does not ex 
characte 


hibit a defect of any 


kind”, the Court remarked, “and, if 
one who lawlully asserts the shelter 
of the Filth 


in so doing, a person of guilt or a 


Amendment becomes, 
perjurer in the minds of some, the 
shame lies with those who misun 
derstand and not with him who is 
entitled to protection.” 

On other issues in the case, the 
Court ruled that the defendant was 
triable in the District of Colorado, 
because, since the afidavit had been 


mailed in Colorado for delivery to 
the National Labor Relations Board 
in’ Washington, D. C., the fed 
eral continuing-offense statute (18 
U.S.C.A. §3237) The 
Court, found the trial 


applied. 
however, 
judge’s charge regarding ‘‘member- 
ship” and “affiliation” in the Com- 
munist Party correct, but conceded 
Burton’s 
criticism of an instruction in Jencks 
v. U. S., 77 S. Ct. 1007, the charge 
should be made more explicit on 


that, in view of Justice 


the new trial. 

(Travis v. U.S., United States Court 
of Appeals, Tenth Circuit, July 15, 
1957, Lewis J.) 


Negligence .. . 


res ipsa loquitur 


By applying a hybrid of the res 
ipsa loquitur doctrine, the Supreme 
Court of Washington, with two 
judges dissenting, has affirmed judg 
ments against Seattle for damages 
arising from the unexplained burst 
ing of a city water main, although 
the Court found that no negligence 


on the city’s part was shown 


There was no doubt that the wa 
ter main broke, but the cause of the 
break was unknown and unex 
plained. In a memorandum opinion 
the trial court found that the city 
had tried to ascertain the cause ol 
the break, and added that “such in 
vestigation so lar as it has gone has 
shown that the city acted with due 
care in the operations examined”. 


The finding, the Supreme Court 
said, indicated that the city’s evi 
dence had not foreclosed every ave- 
nue by which it might have been 
negligent. Thus, the Court contin 
ued, the city had shown a freedom 
from negligence in the “operations 
examined”, but that it “had not yet 
discovered the cause of the break 
nor had it shown that it was free of 
negligence in regard to that cause”’. 

The Court then applied a com 
bination of a presumption-of-negli 
gence theory and res ipsa loquitur 
doctrine. It stated that the plaintiffs’ 
evidence had supplied a presump 
tion of negligence with regard to an 
instrumentality under exclusive con 
trol of the citv, and that the infer 


What's New in the Law 


ence to be drawn from the fact of 
the break outweighed the defend- 
ant’s evidence of due care. 

\lthough it discussed the doctrine 
of liability without fault, propound- 
ed in 1868 in the English case, Ry- 
lands v. Fletcher, L.R. 3 H.L. 330, 
the Court preferred not to base its 
decision on that ground. 

(Kind vy. City of Seattle, Supreme 


Court of Washington, June 27, 1957, 
Rosellini, J., 312 P. 2d 811.) 


oe 
last clear chance 


A California court has denied the 
application of the last clear chance 
doctrine to a couple of cases. 

In one the plaintiff had driven 
on the defendant's railroad tracks, 
despite the presence and signals ol 
a switchman. Her automobile was 


struck by the train. Relying on 
mathematical calculations that the 
train could have been stopped be- 
fore hitting the car, the plaintill ol 
fered a last-clear-chance instruction, 


which the trial judge refused. 


The District Court ol Appeals lon 
the Fourth District, afirming, point 
ed out that the engineer was not in 
a position to see the plaintill’s pre- 
dicament, since the train was olf 
such length that he was relying on 
the switchman’s signals. Therefore, 
the Court said, the case did not pre- 
sent the classic last clear chance pat- 
tern in which the defendant sees 
the plaintiff's danger, and has in 
fact a last clear chance to avoid the 
accident. 

Application of the doctrine is per- 
missible only when there is substan- 
tial evidence to support it, the Court 
continued. “Time is ... an all- 
important factor,” it said. “The time 
for defendant's exercise of any last 
commences only at 


clear chance 


such time as he has both actual 
knowledge of the injured person's 
‘position of danger’ and actual or 
constructive knowledge that such 
person ‘cannot escape from such sit- 


uation.” ” 


(Hall v. Atchison, Topeka & Santa 
Fe Railway Company, California Dis- 
trict Court of Appeal, Fourth District, 
June 24, 1957, rehearing denied July 22, 
1957 - Vol. 43 1027 
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1957, Griffin, J., 312 P. 2d 739.) 

In the other case, the plaintiff, 
with some companions, was riding 
horseback along a highway when a 
truck passed in the opposite dlirec- 
tion. The truck had a defective and 
noisy exhaust; the riders held up 
their hands and shouted at the driv- 
er in an attempt to stop him; the 
truck was passing the horses when 
the plaintiff's mount wheeled and 
her leg was caught by the truck, 
throwing her from the horse and in 
juring her. 

The trial judge gave a last clear 
chance instruction on behalf of the 
plaintiff and she recovered a $95,- 
000 judgment. The District Court of 
Appeal reversed, however, ruling 
that the case did not present a prop- 
er factual situation for the instruc- 


tion. 

Essentially the holding was that 
the plaintiff did not need the frost- 
ing of a last clear chance instruction 
on her cake. The Court explained 
that the doctrine is applicable only 
when the plaintiff is shown to be 
contributorily negligent, and in such 
instance the doctrine operates to 
render the contributory negligence 
remote rather than proximate. The 
Court said that the plaintiff was not 
negligent on the evidence presented 
and the instruction was not appli 
cable, but was reversible error. 

But additionally, the Court re- 
marked, the evidence was insufficient 
that the defendant had a 


last clear chance. 


to show 


(Connolly yv. Pre-Mixed Concrete 


Company, California District Court of 


\ppeal, Fourth District, June 24, 1957, 
rehearing denied July 22, 1957, Mus- 
sell, J., $12 P. 2d 723.) 
What’s Happened Since .. . 
On May 16, 1957, the New York 
Court of Appeals (3 N.Y. 2d 757, 
143 N.E. 2d 529, 163 N.Y.S. 2d 986) 
affirmed the decision of the New 
York Supreme Court, Appellate Di 
vision, Third Department, in Santa's 


Workshop, Inc. v. Sterling, 2 A.D. 
2d 262, 153 N.Y.S. 2d 839 (42 
\.B.A.J. 1049; November, 1956), 


that it was unfair competition fon 
one business establishment in a ce) 
tain area to use the term “St. Nick” 
and the depiction of Santa Claus 
on a billboard shortly after another 
business establishment in the same 
area had opened a place called 
“Santa’s Workshop”. 


Notice by the Board of Elections 


The following jurisdictions will 
elect a State Delegate for a three-year 
term beginning at the adjournment 
of the 1958 Annual Meeting and 
ending at the adjournment of the 
1961 Annual Meeting: 


Arkansas Minnesota 
Colorado Nevada 
Delaware New Hampshire 
Georgia New York 
Idaho Ohio 

Indiana Oregon 
Louisiana Rhode Island 
Maryland Utah 


West Virginia 

Nominating petitions for all State 
Delegates to be elected in 1958 must 
be filed with the Board of Elections 
not later than March 28, 1958. Peti- 
tions received too late for publica- 
tion in the March issue of the Jour- 
NAL (deadline for receipt January 
31) cannot be published prior to dis- 
tribution of ballots, which will take 
place on or about April 4, 1958. 
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Forms of nominating petitions 
may be obtained from the Headquar- 
ters of the American Bar Association, 
1155 East 60th Street, Chicago 37, 
Illinois. Nominating petitions must 
be received at the Headquarters of 
the Association before the close of 
business at 5:00 p.m, March 28, 
1958. 

Attention is called to Section 5, 
Article VI of the Constitution, which 
provides: 

Not less than one hundred and 
fifty days before the opening of the 
annual meeting in each year, twenty- 
five or more members of the Associa- 
tion in good standing and accredited 
to a State from which a State Delegate 
is to be elected in that year, may file 
with the Board of Elections, consti- 
tuted as hereinafter provided, a signed 
petition (which may be in parts), 
nominating a candidate for the office 
of State Delegate for and from such 
State. 


Only signatures of members in 


good standing will be counted. A 
member default in the 
payment of dues for six months is 
not a member in good standing. Each 
nominating petition must be ac- 


who is in 


companied by a typewritten list of 
the names and addresses of the sign- 
ers in the order in which they ap- 
pear on the petition. 

Special notice is hereby given that 
no more than twenty-five names of 
signers to any petition will be pub- 
lished. 

Ballots will be mailed to the mem- 
bers in good standing accredited to 
the states in which elections are to be 
held within thirty days after the 
time for filing nominating petitions 
expires. 

Boarp OF ELECTIONS 
Walter V. Schaefer, Chairman 
Harold L. Reeve 
Robert B. Troutman 
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The Watkins Case—A Critique 


Ihe decision of the 
Court in Watkins v. United States, 


Supreme 


although confirming a previously ex 
pressed feeling that the activities of 
congressional investigating commit 
tees are no longer to be as free 
wheeling as in the past,? does not 
appreciably lessen the confusion 
which exists regarding the proper 
extent of committee authority. With 
the exception of Mr. Justice Clark, 
all the participating judges agreed 
that the witness could not properly 
be punished for contempt because 
of his refusal to answer questions 
directed to him. But the opinion by 
the Chief Justice lacks any clear ra- 
tionale. It seems definite that the 
primary reason for protecting the 
witness was the lack of a showing of 
pertinency in connection with the 
committee's inquiry, but beyond this 
many significant problems remain 
unsolved. 

If one were to summarize the train 
of reasoning in the opinion it would 
seem to be about as follows: Con- 
gressional committees exist as an ad- 
junct to the legislative process and 
for no other reason. They are the 
creatures of Congress and can act 
validly only to the extent that they 
exercise authority which has been 
validly delegated to them. The ex- 
tent of this delegation must be made 
clear in the committee “charter”, 
i.e., the resolution creating the body. 
Not only is this true, but as far as a 
witness is concerned, it must appar 
ently be shown that the particular 
questions asked him are pertinent 
to the inquiry and that it, in turn, is 
related to a valid legislative purpose. 

There is nothing particularly star- 
tling about the foregoing, although 
one may wonder with Mr. Justice 
Clark as to whether the “charter” of 
the Un-American Activities Commit- 


tee is any more vague than those of 
other investigating groups whose ac- 


tivities have been unquestioned. But 
it is in the more specific portions of 
the opinion that difhculty begins to 
appear. 

Particular significance seems to be 
attached by the Court to the fact 
that in the Watkins case, as in most 
others since McGrain v. Daugherty,? 
the witness was prosecuted crimi 
nally instead of being proceeded 
against directly for contempt of Con 
gress. The statutory basis for such a 
proceeding provides for the punish- 
ment of any person who “willfully 
makes default, or who, refuses 
to answer any question pertinent to 
the question under inquiry.” Thus, as 
the Chief Justice pointed out, “Part 
of the standard of criminality, there- 
fore, is the pertinency of the ques- 
tions propounded to the witness.’’* It 
follows that knowledge of pertinency 
on the part of the witness 


must be 
available with the same degree of 
explicitness and clarity that the Due 
Process clause requires in the expres 
sion of any element of a criminal 
offense.”’5 

All that this means, of course, is 
that the witness cannot be found 
guilty of a crime unless all of the 
elements have been proved, and ap 
parently Mr. Justice Frankfurter, at 
least, regarded the holding of the 
Court as being confined to this prop- 
osition.® In cases such as this, the 
holding would apparently require 
first, that the enabling resolution be 
drafted clearly enough to indicate 
the scope of the inquiry and second, 
that the relevance of 
the particular question be indicated 
before the witness can be required 
to answer. The Court apparently 
felt that neither of these require 
ments had been satisfied in the Wat 
kins case. 


if necessary, 


Although the Court uses language 
which would seem to require a close- 
ly defined enabling resolution, it is 





not clear whether a defective resolu- 
tion could be cured by a supple- 
mentary explanation by the chair- 
man at the hearing. If the only 
reason for clarity is to inform the 
witness, such an explanation might 
be sufficient. However, it seems likely 
that the Court would require defi- 
niteness in the resolution not only 
because of the need for due process 
in informing the witness but also be 
cause the entire inquiry would be 
invalid as an improper delegation 
of legislative power if its scope were 
not clearly delineated. 

If the case is regarded as resting 
solely on lack of precision in outlin- 
ing the scope of committee authority 
and lack of clarity in relating the 
questions to the purposes of the in- 
quiry in the presence of the witness, 
it would seem to impose no unrea- 
sonable restrictions on the legitimate 
investigatory power of the Congress. 
It is true that the language of the 
opinion casts doubt on the validity 
of the so-called “ventilating” investi 
gation’? which has been regarded by 
some as being extremely important. 
Since inquiries of this type have be- 
come numerous, the decision may 
represent a substantial restriction of 
the present scope of investigations. 
But it is here, because of the inva- 
sions of privacy which such proceed- 
ings are apt to entail, that the most 
serious objections to the investiga- 
tory process are found. It may well 
be that investigations should be con- 
fined to areas clearly related to pos- 
sible legislation and hence that the 
restrictive attitude of the court rep- 
resents a sound conception of policy. 
In any event, it will be necessary for 
the problem to be considered in oth- 
er cases before the full meaning of 
the decision becomes apparent. 

The Watkins decision, however, 
may be more important because of 
what it does not decide than because 


1. 354 U.S. 178, 77 S. Ct. 1173 (1957). 

2. Nutting, Recent Judicial Limitations on 
Leoislative Investigation, 42 A.B.AJ. 1779 
(1956) 

3. 273 U.S. 135. 47 S. Ct. 319 (1927). 

4. 354 U.S. 178, 208, 77 S. Ct. 1173, 1190 
(1957). 

5. Idem. 

6. 354 U.S. 178, 216, 77 S. Ct. 1173, 1194 
(1957). 

7. Koele, Note on Concressional Investiga- 
tions, 40 A.B.A.J. 154 (1954). 
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of what it decides. As has been noted, 
the opinion stresses the fact that a 
criminal prosecution was involved 
and does not, except by indirection, 
deal with a possible action by the 
Congress to hold the witness directly 
in contempt. It is clear, of course, 
that it is constitutionally possible for 
the Congress to punish a witness for 
contempt without judicial participa- 
tion. If it does so, are the restrictions 
of the Watkins case eliminated or 
do the courts still have power to pro- 
tect such a person? 

McGrain v. Daugherty’ makes it 
clear that even in the case of direct 
contempt the courts have power to 
review through habeas corpus pro- 
ceedings. However, since a criminal 
case is not involved, the scope of re- 
view may well be different and the 
precise ground of decision in the 
Watkins case would not be applica- 
ble. The central question would ap- 
pear to be whether the committee 
had power to ask the question and if 
so whether the Congress (or either 
house) would have power to punish 
the witness for contempt in the event 
of his refusal to answer. 


In reaching a decision, further 
matters would be involved. The first 
would have to do with the authority 
of the Congress to conduct the in- 
quiry at all. Here, it would seem 
that the criterion would be the same 
as in the criminal proceeding. The 
Court takes the position that the in- 
vestigatory power can be exercised 
only as an adjunct to legislation. If 
this is so, the absence of a possible 
legislative purpose would deprive 
the Congress of authority no matter 
how it chose to proceed against the 
witness and he should be entitled to 
protection against a contempt pro- 
ceeding as well as against a criminal 
prosecution. It is a case of total ab- 
sence of power and hence should pro- 
duce no unfavorable consequences 
as far as the witness is concerned. 

If this is true, then the way in 


which the courts are to determine 
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or non-existence of 
power becomes material. It may be 
that in the case of a direct contempt 
the presumption of regularity in the 
actions of a co-ordinate branch of 


the existence 


the Government would be entitled 
to more weight than in a criminal 
prosecution. However, in view of 
the historic practice of creating leg- 
islative investigations by formal res- 
olution it is not unreasonable to sup- 
pose that the Court would look to 
the resolution not only as a delega- 
tion of power to the committee but 
also as a statement of the basic leg- 
islative authority for the investiga- 
tion. This seems to have been the 
case in McGrain v. Daugherty® 
Thus it would appear that little if 
any difference would exist between 
the direct contempt and the criminal 
proceeding as far as this aspect of 
the matter is concerned. 

However, if a witness is actually 
summoned before the Congress or 
one of its houses and charged with 
contempt, one difference would 
emerge. It would seem that in such 
a case the entire body would be act- 
ing, and if it decided that the witness 
had been in contempt this would 
have the effect of ratifying any dele- 
gation made by the enabling reso- 
lution even though it might have 
been defective in the first place. 
Thus, at least one restriction found 
in the Watkins case would be re- 
moved. 

Even though a criminal proceed- 
ing were not involved it is believed, 
however, that the Congress would 
still be required to observe the re- 
quirement of pertinency and would 
thus be obligated to point out to the 
witness the existence of a relation- 
ship between the question asked and 
a valid legislative purpose. This is 
because pertinency is a constitutional 
condition of the exercise of investi- 
gatory power and not merely an 
element of a statutory crime. 

In view of the probable similarity 
between the two methods of proce- 


dure and the practical difficulty of 
congressional hearings on contempt 
charges, it is unlikely that proceed- 
ings for direct contempt will be 
widely used in aid of legislative in- 
vestigations. In any case it is clear 
that judicial protection of one kind 
or another will be available to the 
witness no matter what procedural 
device is used. 

However, although the Court was 
able to decide the Watkins case on 
a procedural issue it may not always 
be possible to dispose of matters of 
this sort on such grounds. If, in that 
case, the enabling resolution had 
been sufficiently specific and if the 
chairman had pointed out a clear 
connection between the questions 
asked and the purpose of the hear- 
ing, the witness might still have re- 
fused to answer. As to what the result 
might have been, the Court, properly 
no doubt, gives no answer at all. It 
is true that the opinion contains 
general language indicating that pri- 
vacy is to be respected and that the 
individual interest in privacy is to 
be weighed against the public in- 
terest in disclosure. The importance 
of so-called “freedoms of the First 
Amendment” are referred to as if 
they had something to do with the 
controversy. But we are still left in 
doubt as to what the Court will do 
when the problem of the recalcitrant 
witness arises in a procedurally im 
peccable setting. The writer has dis- 
cussed this elsewhere.!° Basically, it 
is his view that by recognizing pri- 
vacy as a “liberty” entitled to due 
process protection a workable doc- 
trine can be evolved which will give 
sufficient protection to individuals 
while at the same time allowing suf- 
ficient scope to the investigatory 
power of the Congress. It is hoped 
that in due time the courts will meet 
these issues squarely and deal with 
them on substantive grounds. 


9. Idem. 
10. Nutting, The Fifth Amendment and Pri- 
vacy, 18 U. or Pen. L. Rev. 533 (1957). 
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Prepared by Committee on Publications, Section of Taxation, Francis W. Sams, 


Chairman. 





Installment Obligations in a Section 334(b) (2) Liquidation 


Frequently, a corporation desiring 
to purchase the assets of anothe1 
corporation can accomplish its pur- 
pose only by acquiring the stock of 
the corporation and then distribut- 
ing its assets in a complete liqui‘a 
tion. Prior to the Kimbell-Diamond 
Milling case! this form of acquisi- 
tion of assets presented problems 
when the cost of the stock exceeded 
the basis of the assets to the ac- 
quired subsidiary. There was always 
the possibility that the liquidation 
would be deemed to be pursuant to 


Section 112(b) (6) of the 1939 
Code. Under Seetion 113 (a) (15) of 
the 1939 Code, the parent would 


then have to take the assets at their 
basis to the subsidiary and lose the 
benefit of their stepped-up cost. The 
decision in the Kimbell-Diamond 
Milling case carved out an excep- 
tion to the general rule in this area, 
when the stock was acquired by the 
parent for the sole purpose of ob- 
taining the subsidiary’s assets and 
acquisition was followed by prompt 
liquidation. Under such circumstan- 
ces the acquiring corporation would 
take as the basis of the subsidiary’s 
assets received in liquidation, the cost 
of the subsidiary’s stock. 

Section 334(b) (2) has incorpor- 
ated into the 1954 Code the prin- 
ciples of the Kimbell-Diamond 
Milling case.? Pursuant to its provi- 
sions a corporation which acquires 
80 per cent of all classes of voting 
stock and 80 per cent of all other 
classes of stock (except non-voting 
stock which is limited and preferred 
as to dividends) of 
takes as the basis for the assets of 
the subsidiary upon liquidation the 
adjusted basis of the stock to the 


a subsidiary 





parent. The only limitations are that 
the parent must have acquired the 
stock within a twelve-month period 
and the liquidation must take place 
within 2 years following acquisition. 
The plan of liquidation must also 
qualify under Section 332, since the 
benefits of Section 334(b) (2) are 
available only in a complete liqui- 
dation to which Section 332(b) ap- 
plies. 

Assuming that we have a situation 
in which a corporation acquires the 
stock of a subsidiary and proceeds 
to liquidate it under a plan which 
qualifies under Section 334 (b) (2), 
what are the consequences if some 
of the assets of the subsidiary re- 
ceived by the parent in liquidation 
consist of installment obligations 
due the subsidiary? Is the parent to 
receive a stepped-up basis for these 
obligations? And if so, is gain on the 
disposition of these installment ob- 
ligations to be recognized to the 
subsidiary? These considerations are 
important because if the parent does 
receive a stepped-up basis and no 
gain is to be recognized to the sub- 
sidiary, then the unrealized income 
on the installment obligations will 
not be taxed. 

Unfortunately there is little in 
the legislative history of the 1954 
Code to aid in resolving these ques 
tions. However, the statutory pro- 
visions themselves seem abundantly 
clear. Section 334 (b) (2) provides 
that in a liquidation pursuant to its 
provisions the parent takes the 
“property” of the subsidiary at the 
adjusted basis to the parent of the 
subsidiary’s stock. This language is 
unequivocal and there is no reason 
to presume that installment obliga- 


tions are not “property” within the 
meaning of the section. Certainly, an 
installment obligation is property 
within the of the 
those in- 
stances where Congress intended to 


ordinary sense 


word. Furthermore, in 
exclude installment obligations from 
the term property where used in the 
liquidation provisions of the 1954 
Code, it was explicit in stating so. 
For example, Section 337 (b) (1) (C) 
specifically provides that the term 
“property” as used therein shall not 
include “installment obligations ac- 
quired in respect of property .. . 
sold or exchanged before the date 
of adoption of ... [the] plan of 
liquidation”. It is only reasonable 
to expect that had Congress in- 
tended to exclude installment obli- 
gations from the operation of Sec- 
tion 334 (b) (2) it would have been 
equally explicit. By failing to do so 
one can only conclude that install- 
ment obligations are “property” 
within the meaning of Section 
334 (b) (2) and as such are entitled 
to the benefits of a stepped-up basis 
the same as other property. 

With respect to recognizing gain 
to the subsidiary on disposition of 
the obligation, the answer would 
appear equally definite. Section 
453 (d) (4) (A) of the 1954 Code pro- 
vides that no gain or loss is to be 
recognized on the disposition of an 
installment obligation in a liquida- 
tion to which Section 332 applies. 
As has been pointed out a plan of 
liquidation must be pursuant to 
Section 332 in order to enjoy the 
benefits of Section 334 (b) (2). It 
therefore follows that no gain or 
loss is to be recognized to a subsid- 
iary upon the transfer to its parent 
of installment obligations in a 
liquidation to which Section 
334(b) (2) applies. If Congress had 
intended otherwise, it would have 
been a simple matter to have pro- 
vided so. That Congress did not so 
provide in this instance becomes 
particularly important when one 
considers the care with which it did 


1. Kimbell-Diamond Milling Co., 14 T. C. 74 
(1950), affirmed per curiam, 187 F. 2d (5th 
Cir.), certiorari denied. 342 U.S. 827 

2. See S. Rep. No. 1622. 832d Cong.. 2d Sess., 


page 25 
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Tax Notes 


so in other areas. See, e.g., Section 
381 which is specifically made inap- 
plicable to a Section 332 liquidation 
to which Section 334 (b) (2) applies. 

The conclusion therefore seems in- 
escapable from the express statutory 
provisions that a parent is entitled 
to a stepped-up basis for install- 
ment obligations received from a 
subsidiary in a liquidation to which 
Section 334(b) (2) applies and no 
gain is to be recognized to the sub- 
sidiary on this disposition. Accord- 
ingly, the unrealized income on the 
installment obligations will not be 
taxed. Accord: Austin, Surrey, War- 


ren and Winokur, “The Internal 
Revenue Code of 1954; Tax Ac 
counting”, 68 Harv. L. Rev. 257, 


288-289 (1954-1955). But see Cutler, 
“Tnstallment Sales and Purchases Not 
at the Retail Level”, Proceedings of 


N.Y.U. 14th Annual Inst. on Fed. 
Tax. 1407, 1419-1420 (1956) . 
It has been suggested by one 


writer that this failure to tax the 
unrealized income upon the dispo- 
sition of installment obligations in 
a Kimbell-Diamond type liquida- 
tion was not intended by Congress 
but was rather the result of a tech- 
nical oversight. This is not neces- 
sarily true. It is not unreasonable to 
assume that Congress was aware that 
to tax this unrealized income to the 
subsidiary would be in effect to im- 
pose the tax upon the acquiring 
parent. This would be the result 
since any additional tax which the 
subsidiary might be required to pay 


Reginald Heber 
Smith Award 


(Continued from page 1017) 


of the Boston Legal Aid Society from 1914 to 1918; who 
demonstrated in his great book, Justice and the Poor, 
published by the Carnegie Foundation in 1919, that 
only through organized Legal Aid and Defender offices 
can equal justice be assured for the poor; who first in- 
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upon disposition of the installment 
obligations would necessarily reduce 
the assets received by the parent. 
This would appear a harsh result 
when one considers that the parent 
must pay a purchase price for the 
subsidiary’s stock based upon the 
fair market value of the subsidiary’s 
assets, including installment obli- 
gations. It would in effect require 
the parent to pay again for some- 
thing it had already purchased. It 
would also appear to be an unin- 
tended result for it treat 
more favorably, as to installment ob- 


would 


ligations, a corporation which pur- 
chases assets outright as opposed to 
one which follows the route of a 
stock acquisition followed by liqui 
dation. See H. Rep. No. 1337, 83d 
Cong., 2d Sess. In this respect, it is 
interesting to note that Congress 
made no attempt in the Technical 
Amendments Act of 1957 (H. R. 
8381, 85th Cong., Ist Sess.) to pro- 
vide for taxation of the unrealized 
income of installment obligations in 
a Kimbell-Diamond type liquida- 
tion. 

The situation would be different 
if the tax were ultimately to fall 
upon the subsidiary’s selling stock- 
holders; that is, if the tax on the 
unrealized income were to diminish 
the return to the selling stockholders 
rather than to the acquiring corpora- 
tion. After all it is these stockhold- 
ers who may be presumed to enjoy 
the benefits of this unrealized income 


in the form of an increased sales 








price for their stock. For this reason 
the Kimbell-Diamond type liquida 
tion where assets are distributed to 
a “purchaser” in liquidation is to be 
distinguished from a liquidation in 
which distributed to a 
“seller” in liquidation. See, e.g., Sec 
tion 337 which provides for the rec- 


assets are 


ognition of gain to the liquidating 
corporation on installment obliga- 
tions acquired with respect to cer- 
tain kinds of property or prior to 
the adoption of the plan of liquida 
tion. 

In conclusion caveat: Al 
though the 1954 Code would seem 
clearly to provide that the unreal 


one 


ized income on installment obliga 
tions is not to be taxed in a Kim 
bell-Diamond type liquidation and 
even though this result appears to 
be consonant with the legislative in 
tent underlying the adoption of Sec 
334 (b) (2), the 
take a contrary position. What its 


tion Service may 
position will be is unknown at this 
time since no Regulations have been 
promulgated in this area, nor have 
any rulings been issued. It is felt, 
however, that any attempt on the 
part of the Service to tax the un- 
realized gain on installment obliga- 
tions in a Kimbell-Diamond type 
liquidation will be unsuccessful but 
the threat of such an attack can not 
be discounted. 


3. See Weingarten, Installment Obligations 
in a Kimbell-Diamond Type Liquidation, 34 
Taxes 533, 535. 


spired national leaders of the Bar to give leadership in 
establishing and strengthening Legal Aid and Defender 
facilities and was the first Chairman of the Standing 
Committee on Legal Aid Work of the American Bar 


new award is 


Boston.” 


Association; who has been a great leader in the Legal 
Aid movement since his law school days, both nationally 
and in his home state and city; the man for whom the 
named—Reginald 


Heber Smith,. of 
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OUR YOUNGER LAWYERS 


Kirk McAlpin, Secretary and Editor-in-Charge, Savannah, Georgia 








the 
|.B.C. and young lawyers from Brit 


The first joint meeting ol 


ain, in London, which was held in 
conjunction with the Annual Meet 
ing of the American Bat Associa- 
tion, ended on a strong spirit of 
common understanding and with 
plans lor continued and expanded 
exchange ol programs of mutual in 
terest to young lawyers within each 
country. The hospitality and many 
kindnesses extended by our English 


hosts cannot be surpassed, 


Business Sessions 


The economic status of the young 
lawyer and how it may be improved, 
the assistance that may be rendered 
to the law student in his transition 
to becoming a lawyer, and legal aid 
and indigent defense, were topics of 
primary concern at the business ses- 
sions. Highlight of the meeting was 
a panel attended by more than 100 
Bars at the Dor- 


July 25. 


members of both 
chester Hotel 
pants included C. H. B, Gisborne 
and Eugene Byrne, of London, rep- 


on Partici- 


resenting The Law Society, who dis- 
cussed the transition from a law stu- 
dent and the 
difference between solicitors and bar- 
risters from a solicitor’s standpoint; 
James Kingham and John Bowyer, 
of London, of the General Counsel 
of the Bar of England and Wales, 
who reported on legal aid and state 
assistance to indigents and the dif- 
ference between solicitors and _bar- 
from the 

Robert G. 


Dallas, Texas, summarized the activi- 


to a young lawyel 


risters barrister’s stand- 


point; Storey, |r., of 
ties of the Junior Bar Conference 
and Secretary-Elect Bryce M. Fisher, 
of Cedar Rapids, Iowa, spoke on 
state and local J.B.C. activities. Ev- 
ery member of the audience then 
joined in an open forum discussion 
with J.B.C. Chairman William C, 


Farrer, of Los Angeles, as moder- 


ator. Suess was given to ].B.C. activ 
ity in trafic safety, minimum fee 
schedules, and 


support of legisla- 


tion to provide retirement benefits 


lor the self-employed, similar to 
those available to corporate em- 
ployees. (Such legislation was re- 


[here 
is no organization similar to the 


cently enacted in England.) 


}.B.C. among either the young sol- 
icitors or young barristers, and there 
was considerable interest among the 
young members of the English Bar 
in the establishment of 


organization in 


possible 
such Britain. 
Following the business session a bul 
let 
University of 


an 


luncheon was tendered by the 
Senate 


House. Other social events, included 


London at 


a reception at the Penthouse Suite 
of the Dorchester Hotel on July 27, 


and a champagne reception given 
by the General Counsel of the Bar 
on July 29, at the Old Hall, Lincoln's 
Inn. Members of the J.B.C. London 
\rrangements Committee included 
John R. Sorbo, of San Diego, Calitor 
nia; Richard B. Bardwil, Reese H. 
l'aylor, Jr., Douglas F. Richardson, 
Roger M. Sullivan, David M. Har- 
ney, Harold S. Voegelin, of Los An- 
geles, California; William H. Win- 
ston, Jr., Campbell M. Lucas and 
Malcolm M. Lucas, of Long Beach, 
California; Isabella H. Grant and 
Elizabeth H. Reese, of San Francisco, 
California; Robert G. Leff and Rob- 
ert Weil, of Beverly Hills, California; 
Vincent J. McAllister, Birmingham, 
\labama; Joseph H. Hurley, El Dor- 
ado, Arkansas; H. Maurice Mitchell, 


Little Rock, Arkansas; F Ralph 
Ivey, Atlanta, Georgia; Samuel A. 
Cann and John G. Kennedy, Jr., 


Savannah, Georgia; C. Severin 
Buschmann, Jr., of Indianapolis, In- 
diana; A. D. Van Meter, Jr., ol 
Springheld, Illinois; Robert B. Ox- 
toby, Springfield, Hlinois; David E. 
Bradshaw, Chicago, Illinois; Doyle 


Rogers, Palm Beach, Florida; Lau 





os 





7 


Conference Activities of Professional Director Discussed. (Left to right)}—Paul 
C. Tate, of Mamou, Louisiana, Chairman of the Practice Development Commit- 
tee; A. D. Van Meter, Jr., of Springfield, Mlinois, Professional Director; Victor M. 
Ewen, of Louisville, Chairman of the Medico-Legal Committee; Bryce M. Fisher, 
of Cedar Rapids, Iowa, Council Adviser to the Practice Development Committee; 
Payne H. Ratner, Jr., of Wichita, Kansas, Council Adviser to the Medico-Legal 
Committee. 
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ress V. Ackman, Minneapolis, Min- 
nesota; Lawrence M. Johnson, Aber- 
deen, North Carolina; Landon 
Roberts, Asheville, North Carolina; 
William H. Hirsch and Wayne L. 
Millsap, St. Louis, Missouri; Frank 
P. Sebree and John H. Windsor, Jr., 
Kansas, Missouri; Margaret and 
Don E. Maroldy, Brooklyn, New 
York; Joseph L. Allbritton and Gib- 
son Gayle, Jr., Houston, Texas; 
John R. Baylor, Lincoln, Nebraska; 
Charles B. ‘Levering, Baltimore, 
Maryland; John A. Spain, Dayton, 
Ohio; Marvin A. Stern, of Boston, 
Massachusetts; Ernest S. Wilson, Wil- 
mington, Delaware; F. Hastings 
Grifin, Jr., Philadelphia, Pennsyl- 
vania; John J. Waldeck, Canton, 
Ohio; and Robert H. Roth, Orlan- 
do, Florida. 


Paris-Rome Meetings 


Informal meetings with young 
lawyers were also held in Paris and 
Rome. J.B.C. participants included 
William C. Farrer, Robert G. Storey, 
Jr., Bryce M. Fisher, Indiana Chair- 
man C, Severin Buschmann, Profes- 
sional Director A. D. Van Meter, Jr. 
and North Carolina Vice Chairman 
Lawrence McN. Johnson. Primarily, 
the discussions in France and Italy 


Nominating Petition 


Nevada 


The undersigned hereby nominate 
John Shaw Field, of Reno, for the 
office of State Delegate for and from 
the State of Nevada to be elected in 
1958 for a three-year term begin- 
ning at the adjournment of the 1958 
Annual Meeting: 

W. J. Crowell and Richard R. 
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centered on the economic status of 
the young lawyer, although some 
young members of the French Bar 
were concerned about the need for 
a change in status that would enable 
them to associate together in firms. 
Great activity of 
young lawyers in the United States 


interest in the 
was evidenced at all gatherings. 


Canadian Junior Bar 
Meeting at Banff 


Following established custom, 
J.B.C. Chairman Farrer was a guest 
of the Canadian Junior Bar at the 
39th Annual Meeting of the Can- 
adian Bar Association at the Banfl 
Springs Hotel, Banff, Alberta, Sep- 
tember 2-7. Chairman of the Ca- 
nadian Junior Bar, J. Ross Ker, of 
Vancouver, British Columbia, ably 
presided over the business sessions 
and the reports of Provincial Chair- 
men emphasized the legal aid pro 
grams throughout the Dominion. 
The panel discussion at the business 
session stressed a desire for an ex- 
panded interchange of delegates be 
tween the Canadian and American 
junior bars, with emphasis on joint 
meetings between state Bars and pro- 
vincial Bars. Reference was made to 
the participation by Alberta and 


Hanna, of Carson City; 

Grant Sawyer and Orville R. Wik 
son, of Elko; 

C. E. Horton, of Ely; 

George J. Kenny, of Fallon; 

L. E. Blaisdell, of Hawthorne; 

William G. Ruymann, Harold M. 
Morse, Franklin Rittenhouse, George 
Rudiak, David Goldwater and Frank 
McNamee, of Las Vegas; 


British Columbia lawyers in the Pa- 
cific Northwest Regional Meeting in 
Spokane in May, 1956. Finally, it 
must be noted that, with strong sup 
port from young lawyers through- 
out Canada, the Canadian Parlia 
ment has recently enacted legislation 
similar to the Jenkins-Keogh Bill, 
which extended to the self-employed 
retirement benefits formerly availa- 
ble only 
Elected to serve as Chairman fon 
1958, was Charles E. Phelan, of Mont- 
real, Quebec, who was Canadian 
Junior Bar Delegate to the 1957 
].B.C. Annual Meeting in New York. 


to corpora te em ployees. 


Chairman-Elect Early 
Selects Directors 
Chairman-Elect Bert H. Early, of 
Huntington, West Virginia, has ap 
pointed James J. Bierbower, of 
Washington, D. C., James M. Ballen 
gee, of Philadelphia, Pennsylvania, 
Charles F. Malone of Roswell, New 
Mexico, and Edward E. Murphy, Jr.. 
of St. Louis, Missouri, to serve as 
].B.C. Directors during 1958. The in- 
itial meeting of the Board 
held in New Orleans, Louisiana, 
November 2 1957, 


plans for the ensuing year 


was 
and 3, where 
were 


formulated. 


Llewellyn A. Young, of Lovelock; 

Grover L. Krick, of Minden; 

A. L. Scott, of Pioche; 

Bruce R. Thompson, Lester D. 
Summerfield, Douglas A. Busey, 
George L. Vargas, William K. Wood- 
burn and Bryce Rhodes, of Reno; 

William P. Beko, of Tonopah; 

Merwyn H. Brown and Richard 


G. Campbell, of Winnemucca. 
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BAR ACTIVITIES 








J. Sloan 
KUYKENDALL 


A Junior Bar Section was estab 
lished by The Virginia State Bar As- 
sociation at its sixty-seventh annual 
meeting held at The Greenbrier, 
White Sulphur Springs, West Vir- 
ginia, August 8-10. The section was 
established “for the purpose of con 
ference, discussion, and interchange 
of ideas to promote the interests ol 
younger members of the Bar 
throughout the state in the activi 
ties of the Association”. At its or 
ganizational meeting following its 
creation, the section elected George 
Rogers Clark Stuart, of Abingdon, 
first chairman. Vernon M. 
Geddy, Jr., of Williamsburg, was 
chosen as vice chairman and Wil- 
liam L. Shapero, of Norfolk, was 
secretary. Affiliation with 
the Junior Bar Conference of the 
American Bar Association was the 
first official act of the section. All 
members of the Association thirty 
six years of age and under are eligi- 
ble for membership in the section. 


as its 


named 


The meeting opened with the 
President’s Reception on Thursday 
evening which was followed by the 
first business session at which the 
President’s address was delivered by 
Edwin B. Meade, of Danville, on 
“How Safe Is Air Trip Insurance?” 
Later a resolution was adopted di 
recting a study of legislation looking 
to closer supervision of this type of 
insurance sold from vending ma- 
chines in Virginia. At the first ses- 
sion ninety-seven new members were 
added to the rolls of the Association. 


Reports of more than twenty 





standing and special committees re- 
vealed the year to be one ol signil- 
The Com- 
mittee on Library, Legal Records 
and Legal Literature reported th« 


icant accomplishments. 


publication of a volume containing 
summaries of cases in which the Su- 
preme Court of Appeals denied ap 
peals or writs of error during the 
1956-1957 term. In the same volume 
were published some opinions of the 
State —Tax Commission selected by 
the Committee on Taxation. 

The Association adopted a rec- 
ommendation that salaries of judges 
be fixed at $20,000 for Associate Jus 
tices of the Supreme Court of Ap- 
peals with $1,500 additional for the 
Chief Justice, and a minimum salary 
of $15,000 for trial judges of courts 
of record. According to the same 
recommendation, members of the 
Corporation Commission would re 
ceive $18,000. 

The Joint Committee on Legis- 
lation reported the results of its 
studies of proposed legislation re- 
lerred to it by the 1956 General As 
sembly of Virginia. The Association 
approved the committee's report 
that the doctrine of comparative 
negligence not be adopted in Vir- 
ginia, that court-appointed counsel 
in capital cases be paid $25 per day, 
that it not be made a requirement 
that all divorce cases be referred to 
a commissioner, that parents not be 
made liable for wanton and mali 
cious damage done by their children, 
and the Virginia law be amended to 
give more protection to merchants 
in the apprehension of shoplifters. 
The Association rejected the rec- 
ommendation of the majority of the 
committee that insanity be made a 
grounds for divorce in this state. 


Also a recommendation that the 


state provide court reporters in all 
courts of record was rejected. 

A resolution was approved re- 
questing Congress to enact Icgisla- 
tion providing that “when nine jus- 


tices of the Supreme Court cannot 
sit, because of disqualification, ill- 
ness or some other cause, then judges 
of the several circuit courts of ap- 
peals should be designated to sit in 
rotation as to the circuits” 

In addition to reports of officers 
and committees the Friday morning 
session featured an address by Rob- 
ert E. Taylor, of Charlottesville, 
President of the Virginia State Bar, 
and an address on “Proposed Revi- 
sions of the Motor Vehicle Code ol 
Virginia” by T. Munford Boyd, a 
member of the law faculty of the 
University of Virginia and counsel 
to the Virginia Code Commission. 

Brainstorming was a novel feature 
of Friday’s meeting. Fred B. Greear, 
of Norton, moderated a panel of 
brainstormers consisting of Don P. 
Bagwell, of Halifax; John W. Gil 
lespie, of Tazewell; A. M. Harman, 
Jr., of Pulaski; James A. Howard, of 
Norfolk; Robert J. McCandlish, of 
Fairfax; and G. Kenneth Miller and 
H. Merrill Pasco, both of Rich- 
mond. The panclists gave rapid-fire 
ideas on selecting a jury, opening 
statements and closing arguments in 
the trial of a case. 

The meeting of the Section on 
Legal Education was devoted to a 
panel discussion of “A Critique of 
Legal Education” which was mod- 
erated by Professor Boyd. The pan 
elists included J. Sloan Kuykendall, 
of Winchester, a member of the 
Board of Bar Examiners; Martin P. 
Burks III, of Roanoke; Clayton E. 
Williams, Dean of the Law Schoo! 
of Washington and Lee University; 
Arthur W. Phelps, Professor of Law 
at the College of William and Mary; 
and William T. Muse, Dean of the 
Law School, University of Richmond. 
The case method of instruction, the 
teaching of skills in law school, and 
prelegal training were among the 
topics discussed. 

The Lord Mayor of London, Colo- 
nel Sir George Cullum Welch, ad- 
dressed the Friday evening session. 
Using as his topic “The City of Lon- 
don and the Ever-Changing World 
Picture”, Sir Cullum traced the po- 
litical and governmental history of 
London as it relates to the founding 
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of the Virginia colony and to some 
of the legal and political concepts of 
Anglo-American society. He was 
presented by George D. Gibson, ol 
Richmond. In addition to Lady 
Welch, the Lord 
companied by Sir James Miller, al 
derman and sherill, and Lady Mil 
ler; F. A. Hoare, alderman and 
sheriff, and Mrs. Hoare; R. |]. Hay- 
ward, chief commoner, and Mrs. 
Hayward; and W. ‘T. Boston, senior 


Mayor was a 


esquire, 

The Saturday 
was highlighted by a timely and in 
formative address on “Some Rela 
tions of the Press with the Bench 
and Bar” delivered by David |. Mays, 
olf Richmond. At the same session 
greetings from the West Virginia 
Bar Association were extended by 
its president, Walter I. Ball. ‘The 
session closed with the election ol 
officers. J. Sloan Kuykendall, of Win- 
chester, was elected president lor the 


morning session 


ensuing year and David J. Mays was 
chosen president-elect. William ‘T. 
Muse, of Richmond, was _re- 
elected secretary-treasurer. Duncan 
M. Cocke, of Williamsburg, and Vir- 
ginius R. Shackelford, Jr., ol 
Orange, were elected to three-yeai 
terms on the Association’s Executive 
Committee. The following were 
elected vice presidents: Eastwood D. 
Herbert, of Norfolk; Peyton G. Jel- 
ferson, of Victoria; James H. Mi 
chael, Jr., of Char/ottesville; Ros 
coe B. Stephenson,. Jr., ol Coving- 
ton; and James C. Turk, of Radord. 

The final and banquet session 
was addressed by General Alfred M. 
Gruenther, President of the Ameri 
can National Red Cross. Using as his 
subject “Some Aspects of Our Se- 
curity Problem” he presented a cleat 
and informative picture ol present 
world alliances, particularly Amer- 
ica’s_ relationship to the other 
NATO countries. General Gruen 
ther, along with Sir Cullum Welch 
and Mr. Ball, was elected to honor 
ary membership in the Association. 

Among the social events were re- 
ceptions tendered to members and 
guests by President Meade and the 
law departments of the Norfolk and 
Western Railway Company and 
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Chesapeake and Ohio Railway Com 


pany. Tournaments were conducted 


in golf, tennis and bridge. ‘The 


meeting was attended by approxi 
mately 1000 members and guests 


? 


Harry 
GERSHENSON 





The Thirteenth Annual Meeting 
of The Missouri Bar, Integrated, 
was held at Kansas City, Missouri, 
September 26, 27 and 28, with near 
ly 1,000 members attending the ses 
sions. President Horace F. Blackwell, 
Jr., of Kansas City presided. Held 
in conjunction with the Annual 
Meeting were the Eighth Annual 
lax Institute and the Annual Labor 
Law Institute. 

Elected to serve as officers for the 
next year were: Harry Gershenson, 
St. Louis, President; Clarence O. 
Woolsey, Springfield, Vice President; 
and Ilus W. Davis, Kansas City, Sec- 
retary. Wade F. Baker, Jefferson 
City, was named to the post of Ex- 
ecugive Director succeeding H. S. 
Rooks, Jefferson City, who was ap- 
pointed to the position of Research 
Director. Marion Spicer, Clerk of 
the Supreme Court, Jefferson City, 
remained as ex officio treasurer of 
the Bar. 

Elected to the executive commit- 
tee were Messrs. Gershenson, Wool- 
sey, Davis, J. Frederic Allebach, Al- 
bany; Harry C. Blanton, Sikeston; 
and Fred A. Eppenberger, St. Louis. 

Newly elected members of the 
Board of Governors installed at the 
Annual Meeting were: Robert E. 
Crist, Shelbina; Clyde Combs, La- 
mar; Robert T. Donnelly, Lebanon; 
Joe C. Welborn, Bloomfield; John 
H, Lashly, St. Louis; and Roy P. 
Swanson, Kansas City. Incumbent 
board members re-elected were: J. 
Frederick Allebach, Albany; Frank 
W. Hayes, Sedalia; William H. Beck- 


er, Columbia; Clarence O. Woolsey, 
Springfield; Fred A, Eppenberger, 
Edward W. Frederickson, and J. Ed 
ward Gragg, St. Louis; and Henry 
W. Arthur and Laurence R. Smith, 
Kansas City. Horace F. Blackwell, 
Jr., of Kansas City, as past presi- 
dent, will serve as ex officio member 
of the board. 

President Charles $. Rhyne of the 
American Bar Association was pres- 
ent for the annual banquet and out- 
lined the major projects of the As- 
sociation for the coming year. 
Principal speaker was Roger D. 
Branigin, Lafayette, Indiana, past 
president of The Indiana State Bar 
Association. 

Forrest M. Hemker, St. Louis, 
President of the Missouri Bar Foun- 
dation, presented the “Lon O. Hock- 
er Trial Lawyer Awards for 1957”, 
given annually by the family in 
memory of the late St. Louis lawyer, 
to John C. Shepherd, of St. Louis, 
and William H. Sanders, of Kansas 
City. 

Other annual meeting features in- 
cluded: A panel discussion on the 
“Do's and Don'ts of Appellate Prac- 
tice,” with Missouri appellate judges 
participating; an address on the 
“Survey of the Jury System,” by 
Professor Harry Kalven, Jr., of the 
Law School of the University of Chi 
cago, followed by a panel discus 
sion; and an address by Miss Mar- 
jorie Merritt, Director of the Na- 
tional Conference of Bar Examiners, 
Denver, Colorado, at a luncheon 
given by the Law Schools Commit- 
tee of the Bar. 

The Tax Institute included a spe 
cial panel discussion, “You Asked ton 
It—Your Tax Kit,” led by Herbert 
D. Freer and Arthur O. Tabbert ol 
the St. Louis Internal Revenue Serv- 
ice Ofhce. Other special Tax Insti- 
tute speakers were: Donald C. Alex- 
ander, Cincinnati, Ohio, ‘Losses 
How ‘To Obtain Maximum Tax 
Benefits’; William C. Murray, New 
York City, “Why Make Gilts?”; 
Richard H. Forster, Los Angeles, 
California, “Business Agreements 
Dos and Don'ts”; Gerald L. Wallace, 
New York City, “Fraud—How To 


Meet It’; and a panel discussion, 
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Sherwin T. McDowell, Andrew B. 
Young and Donald McDonald, all of 
Philadelphia, on “Tax Problems In 
volved in the Organization, Acquisi 
tion and Disposition of a Business”. 

At the Labor Law Institute, Wil 
liam J. Isaacson, General Counsel, 
Amalgamated Clothing Workers of 
America, and Vice Chairman of the 
Section of Labor Law of the Ameri 
can Bar Association, and Harvey M. 
Crow, Associate General Counsel, 
National 
turers, spoke on 


Association of Manufac- 
“Desirable Amend 
Taft-Hartley Act, 


including the Problem of Federal 


ments to. the 


Pre-emption”. Boyd Leedom, Chair 
man, National Relations 
Board, spoke on “Current Headaches 
of the Labor Board”. Panel discus 
sions followed each presentation 


Labor 


Lo 





Wallace A. 
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The State Bar of South Dakota 
held its twenty-sixth annual meeting 
at Watertown on August 26-28. Pres- 
ident Herbert B. Rudolph, of Pierre, 
presided. It was the second largest 
Bar meeting ever held in South Da 
kota. 

Highlighting a full program was 
a seminar on Workmen’s Compensa- 
tion conducted by Deputy State In 
dustrial Commissioner Thomas G. 
Ries, of Pierre, assisted by T. R. 
and Thomas H. Kirby, 
both of Sioux Falls, and a half-day 
symposium on the “Trial of Person 
al Injury Cases” presided over by 
Robert E. Ford, of Los Angeles, and 
assisted by Charles H. Whiting, of 
Rapid City, and Robert Heege, of 
Sioux Falls, and Doctors Brown and 
Clark, of Watertown. 

The fifty-year practitioners were 


Johnson 


honored by a special ceremony at 
which they were presented with gold 


lapel buttons commemorating then 
“half century of service’. These “el- 
der statesmen of the law” were Judge 
Doran H. Sutphen, of Gooding, 
Idaho; Judge R. C. Bakewell, of 
Plankinton; Roscoe Knodell, of 
Winner; ex-Judge A. Brady Beck, of 
Yankton; W. O. Knight, Assistant 
Attorney General, of Pierre; I. S$ 
Coomes, of Webster; Melvin J. Sta- 
Lake City, and 
Breeden, of Compton, California. 


ven, of Marjorie 
This impressive scene was preserved 
by photographs of the ceremony. 
The new officers are W. A. McCul- 
len, of Rapid City, President; and 
Ellsworth E. Evans, of Sioux Falls, 
Vice President. Leo D. Heck, ol 
Pierre, was re-elected Secretary- 
Treasurer and editor of the Bar 


Journal. 

Newly elected members of the 
Board of Bar Commissioners are 
John A. Engel, of Avon; Blaine 


Simons, of Sioux Falls; William R 
McCann, of Brookings; Harry T 
Fuller, of Mitchell; Philo Hall, of 
\berdeen; Clair B. Ledbetter, of 
Pierre; Charles H. Whiting, of Rap 
il City; Robert Driscoll, of Lead; 
John P, Sauer, of Huron; Lyman 
\. Melby, of Faulkton; Marvin S. 
Talbott, of Winner; Newell Krause, 
of Lemmon; Mose S. Lindau, of 
Aberdeen; T. M. Bailey, Jr., of 
Sioux Falls; and J. J. Eisenmenger, 
of Milbank. 

Dwight Campbell, of Aberdeen, 
was re-elected association delegate to 
the House of Delegates of the Amer 
ican Bar Association. 

The South Dakota State Judges 
Association met on August 26 with 
President Alex Rentto, of Pierre, 
Justice of the Supreme Court, pre 
siding. Judge Rentto was re-elected 
President; Judge Walter H. Seacat, 
of Mitchell, Vice President; and 
Judge E. W. Christol, of Rapid City, 
Secretary-Treasurer. 

Officers elected for the Junior Bar 
were John B. Galloway, of Sioux 
Falls, President; 
Faulkton, Vice President; and Den 


Jarvis Brown, olf 
nis Maloney, of Aberdeen, Secretary 
Treasurer. 

During the past year the State Bar, 
in conjunction with the State Med- 





Bar Activities 





ical Association, held a Medico- 
Legal Conference at Huron, and it 
has been agreed between the two 
groups that such a conference be 
held every other year. The commit- 
tee on Public Information has pre- 
pared and distributed pamphlets to 
the public on various legal matters 
of general interest. 

Following the recommendation of 
the President in his address, a com- 
mittee has been selected to wait 
upon the coming legislature for an 
appropriation to build a new state 
judiciary building which will house 
the Supreme Court, its library, the 
Supreme Court officers, the Attorney 
General's department, the office of 
Revisor of Statutes and possibly set 
up some headquarters for the State 
sar. 

During the past year the old di 
ploma privilege in connection with 
the University Law School was abol- 
ished and admissions now are grant- 
ed only upon an examination con 
dlucted by the Supreme Court. 

One project on the agenda for the 
coming year’s activities is a survey 
of the economics of lawyers in the 
state, touching their revenues, ex- 
penses and suggesting ways and 
means of bettering the lawyers’ fi- 
nancial plight generally. 

An excellent institute on Federal 
laxation was presented under the 
auspices of the American Law Insti- 
tute and the American Bar Associa- 
tion. The lecturers were Keith Mil- 
ler and John North, of Omaha, 
Nebraska. 

Judge Harold R. Medina, Circuit 
Judge of the United States Circuit 
Court of Appeals, of New York City, 
gave the address before the annual 
banquet. 


is 

The twenty-second annual meet- 
ing of the State Bar of Michigan was 
one of the most successful since the 
Bar was integrated. 

It witnessed the success of growing 
sections which still have not reached 
full maturity. Here was presented the 
dramatic conclusion that hard-work- 
ing sections can provide a continu- 
ing spark for a stronger organized 
Bar. 
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HAGGERTY 





Most of the over 1500 lawyers in 
attendance sat in on practical work- 
shop sessions of sections on labor re 
lations law, probate and trust law, 
negligence law, workmen’s compen- 
sation law, taxation and public cor- 
poration law. Well-filled rooms at- 
tested to the fact that lawyers will 
travel from the far corners of a 
state to become students again when 
meat-packed programs appear on 
the programs of the sections of 
which they are members. 

James E. Haggerty, of Detroit, 
was elected to head the nearly 8800 
lawyers who make up the Bar of 
Michigan. He succeeds John W. 
Cummiskey, of Grand Rapids, who 
had an outstanding year in the try- 
ing job of president. 

Serving in Haggerty’s official fam- 
ily are Raymond H. Dresser, of 
Sturgis, First Vice President; Milton 
W. Bush, of Port Huron, Second 
Vice President; William Coit Allee, 
of Detroit, Secretary; Carroll C. 
Rushton, of Marquette, Treasurer. 

Interesting highlights of the meet- 
ing which featured thirty-five speak- 
ers, were the following: 

A debate on “Should the State 
Bar Establish a House of Delegates” 
between Albert E. Blashfield, of 
Ann Arbor, and Henry L. Woolfen- 
den, of Detroit. The debaters are 
past presidents of the State Bar, the 
former arguing the affirmative, the 
latter, the negative. The affair was 
a major attraction for the annual 
meeting of the Michigan Confer- 
ence of Bar Officers, sharing the spot- 
light with dinner speaker Chief Jus- 
tice John R. Dethmers (currently 
chairman, National Conference of 
Chief Justices) and other members 
of the Supreme Court. 

Discussion on the use of a clinical 
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psychologist and a psychiatrist in the 
evaluation of an emotional disorder, 
along with an evaluation of pul- 
monary disability. 

Explanation of new probate court 
rules, and simplification of securi- 
ties transfer by fiduciaries. 

Addresses on investment of public 
funds, annexation, city managers 
and city attorneys, and proposed 
bond validation legislation. 

Showing of the American Bar As- 
sociation-American Medical Associa- 
tion film “The Medical Witness”. 

Discussion of aircraft negligence 
law by New Yorker Lee S. Krein- 
dler, and of the experimental com- 
parison of comparative and contrib- 
utory negligence instructions by 
Professor Harry Kalven, Jr., and 
Professor Fred L. Strodtbeck of the 
University of Chicago. 

Lectures on tax problems by AI- 
bert A. Menninger, of Detroit, and 
a discussion of the Technical 
Amendments Bill of 1957, together 
with a debate on the establishment 
of a proposed Michigan estate tax 
law. 

Thorough consideration of the in- 
junction against picketing in labor 
disputes, venue and jurisdiction of 
suits under labor contracts, and en- 
forceability of arbitration provisions 
in labor contracts. 

Principal luncheon and banquet 
speakers were Charles S. Rhyne, 
President of the American Bar As- 
sociation, who spoke on “Law and 
Lawyers in a Changing World”, 
and J. Lee Rankin, Solicitor Gen- 
eral of the United States, whose ad- 
dress concerned the life and work 
of the late Arthur T. Vanderbilt. 

Thirty-two lawyers who have 
reached the fiftieth milestone as 
active practitioners, were recognized 
by the State Bar and were the re- 
cipients of special certificates. 

A special entertainment feature 
was inaugurated and proved to be 
very successful. This consisted of in- 
dividual cocktail parties of the four 
law schools in Michigan to which 
graduates of other schools were in- 
vited, followed by a combined din- 


ner in the ballroom with dancing 
until midnight. 

One of the most encouraging 
deeds was the approval of an in- 
crease in annual dues from $15 to 
$25 without a murmur of protest 
being raised at the assembly meet 
ing. For those entering practice, 
dues remain at $15 for a period of 
three years, with a first-year gradu 
ated quarterly scale of 15-10-5-0. 





>————— 


A Constitution Day observance 
model was fashioned for the second 
consecutive year by the San Antonio, 
Texas, Bar Association. 

A mammoth speakers’ bureau, an 
essay contest for high school students 
and a Constitution Day luncheon 
were highlights of the more-than-a- 
month-long observance program. 

Under the direction of the San 
Antonio Bar Citizenship Committee, 
observance plans were completed in 
mid-July. A speakers’ bureau, com- 
prised of all local bar members, was 
organized. Its goal: To _ provide 
speakers for all San Antonio civic 
and service organizations. 

Chairman Teairl W. Lewis di- 
rected letters to presidents of all or- 
ganizations—some 400 of them—of- 
fering to provide speakers on the 
Constitution for their August and 
September meetings. Mr. Lewis 
called to their attention “the impor- 
tance of our Constitution as the 
foundation stone of our great de- 
mocracy.” The response was excel- 
lent. More than 100 groups called 
on the bureau for speakers, with re- 
quests still being received several 
days following Constitution Week. 

The commanding officer of Brooke 
Army Medical Center requested 
the bureau to furnish speakers 
to appear before enlisted person- 
nel of the Station, covering the his- 
tory and principal divisions of the 
Constitution. Eleven speakers were 
chosen to alternate in the assign- 
ment during the period, Sept. 3-19. 
They appeared before groups of 
from 100 to 300. An aggregate of 
more than 3,000 enlisted personnel 
attended the series of addresses. 
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Ar LAW: There is a very in- 
formative article in the Spring, 
1956, Journal of Air Law and Com- 
merce as to the liability of both the 
air carrier and the Government op- 
erating the control tower with re- 
spect to landing accidents. Two ac- 
cident cases are discussed. One the 
well-known collision of Eastern with 
the P-38 driven by the Bolivian pilot 
at Washington’s National Airport 
(Union Trust Co, v. Eastern Air 
Lines, 113 F. Supp. 80, affirmed as to 
the U.S.A. but reversed as to Eastern 
by the District of Columbia Circuit, 
221 F. 2d 62, and again affirmed as to 
the U.S.A. by the Supreme Court of 
the United States, but reversing the 
Circuit as to Eastern, 350 U.S. 907, 
and modifying the reversal on re- 
hearing, 76 S. Ct. 429) and the other, 
the less well-known crash at Logan 
International Airport, Boston, Mas- 
sachusetts, of an Old Colony Avia- 
tion plane cleared to land by the 
V.F.R. (visible flight 
rules) that encountered fog and fell! 
into Boston Harbor (Smerdon v. 
United States, 135 F. Supp. 929— 
Mass. D. C., 1955 —). There are 
likely to be more accidents involving 
both the carrier and the control 


lower on 


tower and lawyers who have air- 
plane clients will want the excellent 
discussion of these two cases. (Pages 
239-245, Vol. 23 The Journal of Ai 
Law and Commerce, No. 2, Spring, 
1956. Write the Editor-in-Chief, Pro 
fessor Edward C. Sweeney, of North- 
western Law School, at 1700 K 
Street, N.W., Washington 6, D. C. 
and send $1.75). 


a AW REFORM: The Second Cir- 
cuit United States Court of Appeals 


is blessed with three great law re- 
Charles Clark, its Chief 
Judge and draftsman of the Federal 
Rules of Civil Procedure, Harold 
Medina and J. Edward Lumbard. 
Following the recent address of 
Judge Medina, Judge Lumbard on 
the same platform spoke for law re- 
form in an address we all should 
read, entitled “Plain Speaking 
About Courts and Lawyers”. It is 
printed in the February, 1957, issue 
of the Record of The Association of 
the Bar of the City of New York 
(Vol. 12, No. 2; address: 42 West 
14th Street, New York 36, New 
York; price: not stated). Like, Me- 
dina, J. before him, Judge Lumbard 
raises his voice in favor of the Mis- 
souri Plan for the selection of 
judges in the State of New York. It 
is notable for recognizing that there 
will never be law reform in any 
state if the matter be left to lawyers 
and judges. Success depends upon 
arousing the laity, to whom credit is 
given for the magnificent achieve- 
ment in New Jersey that brought 


formers: 


that state’s calendars up to date 
with fewer judges than the year be- 
fore Arthur Vanderbilt became Chief 
Justice. One point Judge Lumbard 
makes that needs to be emphasized 
is that litigation has become so ex- 
pensive and non-lucrative for the 
lawyer that year by year fewer lead- 
ers of the Bar come to court. He tells 
this yarn to illustrate the point: 
Judge Learned Hand tells of sitting 
with Judge Hough, and as he did not 
know the lawyers who were arguing 
before the Court, he passed a note to 
Judge Hough: “Who are these law 
yers?” To this Hough wrote back “Just 
some law clerks sent up by those Wall 
Street swells to talk to boobs like you 
and me.” [Page 78]. 


The result Judge Lumbard main- 


tains is that competent court lawyers 
are on the decline. As for judges, so 
long as they are appointees of poli- 
tical leaders, there will be a genuine 
reluctance for clients and lawyers to 
give up the jury system which is so 
expensive and delaying in the trial 
of personal injury cases. If we listen 
to Lumbard, J., there will be no re- 
lief in any state until the laity force 
us lawyers to clean our own house 
A powerful and vital speech. 

In the Journal of Public Law of 
Emory University Law School for 
the fall of 1956 there appears a most 
remarkable symposium (Vol. 5, No. 
2, pages 283-308; address: Atlanta, 
Georgia; price: $3.00 per year or 
$1.50 per issue). It is entitled: “The 
Legal Profession: 50-year Stocktak- 
ing.” 

Under the title “Too Little Prog- 
ress” Morris Ernst, of the New York 
Bar, takes our profession severely to 
task for its opposition to social legis- — 
lation. This, he attributes to the 
economic change from the eight- 
eenth century when the leaders of 
the Bar were trial lawyers whereas 
now “we have become, for better or 
worse, a profession of hand-holders, 
advisors and negotiators” who con- 
centrate on preventive law in large 
law firms of fifty to one hundred 
lawyers. Such progress as has been 
made in procedure, legal aid, arbi- 
tration, the case system, specialized 
courts and civil liberty for women 
have been grudgingly achieved. For 
instance, he says leaders of the Bar 
seldom defend unpopular or chari- 
table cases. And the use of law stu- 
dents to try minor cases is favored on 
a glandular basis only by those law- 
yers who have law student progeny. 
When the Association of the Bar 
fought the admission of women for 
lack of toilet facilities, Morris Ernst 
says he “was willing to raise funds 
for a special toilet room and sug- 
gested that it be called the Texas 
Guinan Room” (page 287) . 

Following Mr. Morris there is a 
beautiful piece by Chief Justice Ar- 
thur T. Vanderbilt who strikes the 
same note as Judge Lumbard 
(which Lumbard acknowledges 
came from Vanderbilt) —law reform 
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depends upon laymen and a few 
enlightened judges and lawyers. It 
will never come from judges elected 
by political bosses. Particularly sig- 
nificant is the hope that Chief Justice 
Vanderbilt expresses that if our law 
schools do their job “a generation 
of enlightened students would soon 
be trained who would do for the 
courts what the bar should long 
since have done” (page 290) . 

Chief Judge Charles E. Clark of 
the United States Court of Appeals, 
Second Circuit, comments that he is 
“somewhat disturbed by Mr. Ernst’s 
denigrating comments”, page 291. 
Regretting that leaders of the Ban 
“tend no longer to appear in court- 
rooms” such as his, the Chief Judge 
says that correspondingly “law of- 
fice practice . . . has become more 
complex and more sophisticated” 
and “also more technically skillful 
and adept”. As for jury trial, Dean 
Clark thinks it can stand study and 
improvement to meet the demands 
of our automobile age and he de- 
plores not only Mr. Ernst’s attach- 
ment to the institution but also “the 
recent hue and cry against carefully 
controlled university and judicial 
studies of that venerable institution” 
(page 291). 

Professor Julius Cohen, of Ne- 
braska Law School, comments that 
the legal mind “seems more narrow 
gauged than it was fifty years ago”’ 
because “legal education ... at- 
taches greater significance to know 
how than to know why,” He says 
ours is: “Neither to question, nor to 
pry, but just to discover and then 
merely apply.” There is not the en- 
couragement there ought to be for 
long term research, especially in ju- 
risprudence and philosophy. The 
quality of the legal mind is too im- 
patient with theory. 

With respect to Ernst’s conten- 
tion that “Now the leaders of our 
profession hesitate to represent an 
unpopular defendant without sub- 
stantial compensation for fear that 
the public will think they believe in 
the cause they advocate”, page 284, 
there is an interesting comment by 
Morris B. Abram, of the Atlanta, 
Georgia, Bar. As I read what Mr. 


Abram says, he confesses the fault 
but explains it in two ways: First, 
unlike the English we have no divi- 
sion between solicitors and_barris- 
ters so that the poor American bar- 
rister is hired not by a solicitor but 
a client; and second, “The cockpit 
of the courtroom becomes less and 
less familiar to the most successful 
leaders of the bar.’’ Moreover our 
large law firms place “a premium 
on standardization of personality, 
opinion and outside interests” so 
that the young lawyer seeking to suc- 
ceed, offends no one and “in the 
milieu of Pine and Wall Streets” he 
“represents the lowest common de- 
nominator of conviction’, page 295. 

Harold Riegelman and H. H. 
Nordlinger, both of the New York 
Bar, agree with Ernst that while 
“the skills of a Choate, a Stanchfield 
or a Steuer are still in demand” the 
fact is that “the larger rewards to 
the bar are no longer based upon 
the talents of which they were the 
great masters” (page 301). 

Frederick B. MacKinnon, a Re- 
search Specialist for the Special Com- 
mittee on Canons of Ethics, Ameri- 
can Bar Foundation, and lecturer at 
the University of Law 
School, likewise deplores the gravi- 
tation of today’s lawyers to business, 
away from the courtroom. He em- 
phasizes that lawyers today bury 
themselves deep in the operation. of 
their client’s business. MacKinnon’s 
“hunch” is that lawyers serve rural 
communities better than urban. His 
suggestion is that law schools divert 
their attention from the problems 
of the law to those of the lawyer in 
our modern society. 


Chicago 


Curiously enough, it takes two law 
professors, William Ray Forrester, 
Dean of Tulane Law School, and 
Shelden D. Elliott, Professor at New 
York University Law School and Di- 
rector of its Institute of Judicial 
Administration, to give vigorous bat- 
tle to Morris Ernst. Forrester makes 
a point that recently came home to 
me when my good friend Alex 
Heard, Professor of Political Science 
at the University of North Carolina, 
studied the political contributions 
of a list of lawyers selected from 
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Martindale and found that the group 
divided almost evenly their contribu- 
tions between the Republican and 
Democratic parties in the 1952 pres- 
idential campaign. Forrester reminds 
us that lawyers both opposed and 
drew the social legislation of the 
thirties. Both Forrester and Elliott 
emphasize the great contributions 
of both our Association and the 
Law Institute, In addi- 
tion Dean Forrester speaks of the 
United Nations and Professor Elli- 
ott of such notable events as: Roscoe 
Pound’s 1906 address at St. Paul to 
our Association; Thomas W. Shel- 
ton’s chairmanship in 1912 of our 
Association’s Committee on Uniform 
Judicial Procedure; the establish- 
ment of the American Judicature 
Society in 1913; the first integrated 
bar association in North Dakota in 
1921; the first state Judicial Council 
in Ohio in 1923; the adoption in 


American 


California in 1934 of a constitutional 
amendment requiring the Governor 
to appoint appellate judges preced- 
ing the plans of A.B.A. and Missouri, 
the adoption by our Association in 
1937 and 1938 under the leadership 
of Arthur T. Vanderbilt and John 
J. Parker of “Minimum Standards of 
Judicial Administration”; the estab- 
lishment in 1939 of the Administra- 
Office of the United States 
Courts; the Missouri plan for selec- 
tion of judges in 1940; the reform 
in New Jersey of 1947 under the di- 
rection of Chief Justice Vanderbilt; 
the model constitution 
system adopted by Puerto Rico in 
1952; and finally Mr. Elliott’s own 
Institute of Judicial Administration 
that has done so much. 

Morris Ernst and Shelden Elliott 
Village neighbors 
and Professor Elliott begins his piece 
by expressing a desire not to disturb 


tive 


and court 


are Greenwich 


the peace and calm of Washington 
Square by throwing rocks at Ernst. 
After reading his reply and Forres- 
ter’s, 1 am not sure but what Morris 
might not be sleeping more peace- 
fully had both Elliott and Forrester 
just each thrown one rock. 

What a stimulating symposium, so 
well and interestingly done. 
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Proceedings of the Assembly: 


80th Annual Meeting, New York and London 


The Assembly of the American Bar Association is composed of all members 
who register at an Annual Meeting. This year, the Assembly met for two formal 
sessions in New York and for five in London. This account of its proceedings 
contains the text of the three resolutions adopted by the Assembly, which, when 
they were later concurred in by the House of Delegates, became the official policy 


of the Association. 





' First Session 


The 80th Annual Meeting of the 
American Bar Association opened of- 
ficially when the Assembly convened 
at the Waldorf-Astoria Hotel in New 
York on Monday, July 15, at 10:10 
A.M. David F. Maxwell, of Philadel- 
phia, Pennsylvania, the President of 
the Association, was in the chair. 

The audience stood for The Sta 
Spangled Banner and God Save the 
Queen and remained standing for 
the invocation pronounced by His 
Eminence Francis Cardinal Spell- 
man. 

Addresses of welcome were de- 
livered by Jacob K. Javits, United 
States Senator from New York, and 
Mayor Robert F. Wagner of New 
York City. John D. Randall, of 
Cedar Rapids, Iowa, immediate past 
Chairman of the House of Dele- 
gates, responded for the Association. 

Grace Bb. Doering, of Cleveland, 
Ohio, was elected interim Assembly 
Delegate to serve during the current 
meeting because of the absence of 
Hatton Sumners, of Texas. The fol 
lowing were then nominated for full 
three-year terms as Assembly Dele- 
gate: Robert M. Benjamin, of New 
York, New York; Robert T. Barton, 
Jr., of Richmond, Virginia; John P. 
Bracken, of Philadelphia, Pennsylva- 


nia; George E. Brand, of Detroit, 


Michigan; A. L. Merrill, of Pocatel- 
lo, Idaho; P. Warren Green, of Wil- 
mington, Delaware; Thomas M. Bur- 
gess, of Colorado Springs, Colorado; 
Alfred J. 
Washington; Richard Bentley, of 


Schweppe, of Seattle, 


Chicago, Illinois; Richard H. Bower- 
man, of New Haven, Connecticut; 
Robert G, Storey, Jr., of Dallas, Tex- 
as; Ross L. Malone, of Roswell, 
New Mexico. 

Thomas Brophy, of New York 
City, Past President and Trustee of 
the American Heritage Foundation, 
presented a citation to the Associa- 
tion for its “Register and Vote” cam- 
paign during the last Presidential 
election. 

Mr. Maxwell then delivered his 
President’s Address, ““The Public 
View of the Legal Profession”, 
which was published in full in the 
September issue of the JOURNAL 
(43 A.B.A.J. 785). 

The Chairman of the Section ol 
Bar Activities, Russell E. Booker, of 
Richmond, Virginia, then presented 
the Awards of Merit to state and 
local associations which had ren- 
dered distinguished service to the 
profession and to the public during 
the past year. (A complete list of 
the bar associations winning these 
awards appeared in the September 
issue of the JouRNAL. See 43 A.B.A.]. 


839.) 


Albert B. Houghton, of Milwau- 
kee, Wisconsin, Chairman of the 
Association’s Committee on Traffic 
Court Program, made the following 
awards to cities showing the most 
improvement in their traffic courts 
during 1956: 


Cities over 1,000,000: special cita- 
tions to New York City, Chicago and 
Detroit. 

Cities 750,000 to 1,000,000: St. 
Louis, Missouri; 

Cities 500,000 to 750,000: no award. 

Cities 350,000 to 500,000: Denver, 
Colorado. 

Cities 250,000 to 350,000: first 
place, Miami, Florida; second place, 
Rochester, New York, and Worcester, 
Massachusetts; special citations to To- 
ledo, Ohio, and Fort Worth, Texas. 

Cities 100,000 to 250,000: first 
place, Glendale, California; second 
place, Wilmington, Delaware, and 
San Jose, California; honorable men- 
tion to Grand Rapids, Michigan; 
Utica, New York; New Haven, Con- 
necticut; and Tacoma, Washington; 
special citation to Amarillo, Texas. 

Cities from 50,000 to 100,000: first 
place, Miami Beach, Florida; second 
place, Racine, Wisconsin, and Pon- 
tiac, Michigan; honorable mention 
to Bay City and Saginaw, Michigan; 
special citations to Riverside, Califor- 
nia; Kalamazoo, Michigan; Ingle- 
wood, California; and Battle Creek, 
Michigan. 

Cities from 25,000 to 50,000: first 
place, Appleton, Wisconsin, tied with 
Ann Arbor, Michigan; second place 
to Middletown, Connecticut, and 
Stratford, Connecticut; honorable 
mention to Everett, Washington; 
Fargo, North Dakota; Pocatello, 
Idaho; and Rock Island, Illinois; spe- 
cial citations to Warren, Ohio, and 
Fond du Lac, Wisconsin. 

Cities 10,000 to 25,000; first place. 
Sumter, South Carolina; second place, 
Lodi, California, and Windsor, Con- 
necticut; honorable mention to 
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Traverse City, Michigan; Hillside, 
New Jersey; Grosse Pointe Park, 
Michigan; Holland, Michigan; Tex- 
arkana, Arkansas; and Hollywood, 
Florida; special citation to East Lans 
ing, Michigan. 


Resolutions were then offered to 
the Assembly for study and report 
by the Resolutions Committee. 

The Assembly then recessed, and 
the Association members present 
immediately reconvened for the An- 
nual Meeting of the American Bar 
Association Endowment, with En- 
dowment President Carl B. Rix, of 
Milwaukee, Wisconsin, in the chair. 

Mr. Rix said that the Endowment 
now is charged with the conduct of 
over $80,000,000 worth of business, 
since there is that much insurance 
in force in the Endowment’s insur- 
ance program. He stressed the im- 
portance of reaching the younger 
members of the profession with the 
program. 

John W. Guider, of Littleton, 
New Hampshire, the Treasurer of 
the Endowment, reported that there 
was some $48,000 in the general 
fund and just under $80,000 in the 
group insurance plan fund, He said 
that the Endowment had received 
a dividend check of $143,862 from 
the New York Life Insurance Com- 
pany, of which some $63,000 had 
gone for expenses. Of the remainder, 
$40,000 has been appropriated for 
the American Bar Foundation to 
help its budget for the coming year. 
Mr. Guider explained that the En- 
dowment exists to offer its resources 
to either the Association or the Foun- 
dation when they need assistance. 
The Endowment is directing its ef- 
forts toward ensuring the success of 
the insurance program, Mr. Guider 
declared, calling the program, which 
was conceived by William Clarke 
Mason, of Philadelphia, Pennsylva- 
nia, “One of the greatest financial 
supports that the American Bar As- 
sociation has ever had in_ the 
achievement of its objectives”. 

The members of the Endowment 
then elected Ronald G. Foulis, of 
Washington, D. C. and Loyd 
Wright, of Los Angeles, California, 
to succeed themselves as members ol 
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its Board of Directors. The meeting 
adjourned at 12:25 P.M. 


Second Session 


The second session of the Assem- 
bly was the traditional Annual Din- 
ner of the Association, which this 
year was combined with the dinner 
given annually by the Section of Ju- 
dicial Administration in honor of the 
judiciary of the United States. The 
dinner, held in the Grand Ballroom 
of the Waldorf-Astoria in New York 
City, was presided over jointly by 
President Maxwell and Justice El- 
wyn Thomas, of the Supreme Court 
of Florida, the Chairman of the 
Section. 

After the introduction of the dis- 
tinguished guests, the members 
stood a moment in tribute to the 
late Chief Justice Arthur T. Vander- 
bilt, of New Jersey, a former Presi 
dent of the Association. 

Vincent P. McDevitt, of Philadel- 
phia, Pennsylvania, speaking on be- 
half of the Board of Governors, then 
presented the American Bar Associ- 
ation Medal, the highest honor 
within the gift of the 
ation, to William Clarke Mason, ol 
Philadelphia, for his contributions 
to American jurisprudence. 

The addresses of the evening were 
delivered by Sir Hugh Stephenson, 
the British Consul General in New 
York, and by Under Secretary of 
State Christian A. Herter. 


Associ- 


Third Session 
The Assembly reconvened at 
10:10 a.m. on Tuesday, July 16, with 
President Maxwell in the chair. 

The invocation was pronounced 
by the Rev. Dr. Nathan A. Perlman, 
Senior Rabbi of the Temple Emanu- 
El. 

Judge John J. Parker, Chief Judge 
of the United States Court of Ap- 
peals for the Fourth Circuit, read 
a memorial to the late Chief Justice 
Arthur T. Vanderbilt, of New Jer 
sey, and the members then stood 
in silence in tribute to Chief Justice 
Vanderbilt. 

The winner of the 
Essay Contest, John 


1957 
Pryor 


Ross 
Fur- 


man, of Washington, D. C., was 
presented with his prize, a check 
for $2750, and he read a short sum- 
mary of his winning essay, which 
will be published in the December 
issue of the JOURNAL. 

The members then heard an ad- 
dress by the President of the Cana- 
dian Bar Association, E. C. Leslie, 
of Regina, Saskatchewan. The ad- 
dress is published in this issue ol 
the JOURNAL beginning at page 993. 

The report of the Resolutions 
Committee was then presented by 
LeDoux R. Provosty, of Alexandria, 
Louisiana, the Committee Chair- 
man. Mr. Provosty presented twenty 
resolutions which had been referred 
Committee. The Assembly 
took them up one at a time, as fol- 


to his 


lows: 

The first resolution, submitted by 
Ben R. Miller, of Baton Rouge, Lou- 
isiana, dealt with nominations for 
the federal judiciary and 
have put the Association on record 
as being in favor of removing pol- 


would 


itics entirely from judicial appoint- 
ments, suggesting that nominations 
should not originate in the Attorney 
General’s office, as the chief litigant 
in the federal courts, and urging 
that a proper balance be maintained 
between appointees without prior ju- 
dicial experience, those with state 
judicial experience and those pro- 
moted from within the federal judi- 
ciary. 

On 
Resolutions 


recommendation of the 


Committee, 


the 
concurred 
in by the sponsors of the resolution, 
the Assembly voted to refer this res 
olution to the Committees on Fed- 
and on 
‘Tenure 


eral Judiciary 


Selection, 


Judicial 
and Compensa 
tion. 

The second and third resolutions 
had been offered by George Wash 
ington Williams, of Baltimore, Mary 
No. 2 


ment to the Constitution to limit the 


land. proposed an amend 
power of the Federal Government to 
enact laws or make treaties that af 
fect regulation by the states of per 
sonal and property rights. No. 3 
proposed a similar amendment to 
Government 


prohibit the Federal 


from limiting the states’ powers to 
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regulate morals, education and so 
forth. 

On the recommendation of the 
Resolutions Committee, the Assem- 
bly voted not to adopt the resolu- 
tions. 

Resolution No. 4, proposed by 
George E. Morton, of Milwaukee, 
Wisconsin, recited that the Social Se- 
curity Law leads to socialism and 
would have put the Association on 
record as favoring its repeal. The 
fifth resolution, also offered by Mr. 
Morton, proposed that the Associa- 
inform the U. S. Senate and 
the Supreme Court that the Social 
Security Laws were unconstitutional, 
should be repealed and held void 
by the Court. 

On the recommendation of the 
Resolutions Committee, the Assem- 
bly voted not to adopt the resolu- 
tions. 


tion 


The sixth resolution, offered by 
Benjamin C. Harvey, of Mount Ver- 
non, New York, was also disap- 
proved on the recommendation of 
the Committee. It recited that the 
Bench and Bar have been operating 
under a deficient court system, that 
there are no checks and balances on 
judges and attorneys and proposed 
a standing committee of the Asso- 
ciation to study and improve our 
system of justice. 

The seventh resolution, offered by 
Chester L. Davis, of Perry, Missouri, 
recited that from 1890 to 1909 Mark 
Twain was actively engaged in arous- 
ing public interest in the better- 
ment of the copyright laws and pro- 
posed that the Association go on 
record as recognizing Mark Twain's 
efforts in that respect. On the recom- 
mendation of the Resolutions Com- 
mittee, the Assembly referred this 
resolution to the Section of Patent, 
Trademark and Copyright Law. 

The next resolution numbered 
8-a, was submitted by Richard Mac- 
Ohio. It 


Cutcheon, of Cleveland, 


urged study by the President and 
Congress of the United Nations so 
that they could make recommenda- 
tions for any changes necessary to 
promote peace. 

Resolution No. 8-b, also submitted 
by Mr. MacCutcheon, urged Con- 


gress to support H.R. 2522 and 
S. 1612, which would restore full 


rights to patent holders. 

Mr. Provosty said that his Com- 
mittee recommended that the As- 
sembly take no action on No. 8-a 
and looked upon No. 8-b as out of 
order because its sponsor had not 
complied with Article V of the By- 
laws, and submitted ten copies of the 
proposed legislation along with the 
resolution. 

Victor C. Folsom, of New York, 
New York, Chairman of the Section 
of International and Comparative 
Law, argued that No. 8-a deserved 
the support of the Association. “It 
would be a mockery of our so-called 
international meeting” he declared, 
“if the American Bar Association 
should persist in what the New York 
Times this morning calls its ‘tradi 
reluctance to 
volved in international movements’. 


tional become in 
Chis resolution is the most simple 
kind of reference to the United Na- 
tions, It simply urges the President 
and the Congress of the United 
States to support and strengthen the 
U.N. as a force for peace in the 
world.” 

At the request of the Chair, Mr. 
Provosty read the entire resolution. 

Mr. Folsom arguing further that 
it should be adopted said, “I don’t 
think anyone can quarrel with the 
statements made there. . . . I don’t 
think any lawyer who is worth his 
salt can say that he doesn’t stand for 
a realistic and reliable substitute for 
force, and that substitute is law and 
order.” 

Whitney North Seymour, of New 
York, New York, moved as a sub 
stitute for the resolution the follow- 
ing: “The American Bar Association 
reafirms its support of the United 
Nations.” 

William E. Kendall, 
City, Missouri, asked the purpose 
of the substitute. “The resolution 
itself is a bold, affirmative statement 
of support of the only instrumental- 
ity we have in the world to promote 
peace, the most effective one to pro- 
mote peace,” he said. “Now, why this 
substitute? What's the matter with 
the original?” 


of Kansas 
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President-Elect Rhyne said that 
Mr. Seymour’s substitute restated 
“in a most affirmative way” the As- 
sociation’s position in support of the 
U.N., without all the surplus lan- 
guage of the original resolution. 

Mr. Folsom replied that the reso- 
lution contained much more than 
the substitute. 

A vote was taken, and the chair 
ruled that the substitute resolution 
had passed. A division was called 
for. The standing vote showed 136 
in favor of the substitute and 87 
against. 

Mr. Provosty then went on with 
his report, noting that Resolution 
No. 9, submitted by Craig Huston, 
of Philadelphia, Pennsylvania, had 
been withdrawn. 

The tenth resolution, sponsored 
by Stanley H. Borak, of New York, 
New York, called for the President 
of the Association to submit a spe- 
cific program to the Board of Gov- 
ernors within a month after his 
taking office. 

The Assembly voted to adopt the 
Committee’s recommendation that 
the resolution not be adopted be- 
cause the duties of the President are 
set out in the Constitution and By- 
laws. 

The eleventh resolution, offered 
by Carroll C. Moreland, of Philadel- 
phia, Pennsylvania, was adopted 
without debate on the recommenda- 
tion of the Committee: It reads as 
follows: 

Wuereas, the American Associa- 
tion of Law Libraries has presented a 
proposal to the Council for Library 
Resources, Inc., requesting a grant 
for the study of the problems of (1) 
the development of a classification 
scheme for law libraries, (2) the cu- 
mulation, improvement and future 
development of the Index to Legal 
Periodicals, (3) the distribution, 
housing, availability, servicing, and 
future care of the appeal papers of 
the appellate courts of the United 
States, both federal and state; and 
(4) the indexing of foreign legal 
literature; and 

Wuereas, the solution of these prob- 
lems is of vital concern to the Bench 
and Bar of this country; and 

Whereas, the American Bar Asso- 
ciation is cognizant of the importance 
of these problems and their solution; 
now therefore be it 
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Resotvep, that the American Bar 
Association record its support of the 
application of the American Associa 
tion of Law Libraries to the Council 
for Library Resources, Inc., for a 
grant to make a study of the prob- 
lems outlined, to the end that the 
legal resources of this country may 
be preserved and be made readily 
available to the members of the 
legal profession, and that the benefit 
of interchange of ideas among law- 
yers throughout the world may be 
extended. 

The twelfth resolution, proposed 
by Dorothy Frooks, of New York, 
New York, recommended a change 
in the Canons of Professional Ethics 
to prohibit use of the name of a 
deceased partner in the name of a 
law firm. 

The recommendation of the Com- 
mittee was that this resolution be 
referred to the Committee on Pro- 
fessional Ethics and Grievances. 

On motion of Edward S. Black- 
stone, of New York, New York, Mr. 
Provosty’s motion to refer to the 
Ethics Committee was amended to 
call for a report to the House of 
Delegates by that Committee at the 
1958 meeting, and in this form the 
resolution was reterred. 

Resolution No. 13-a, also sub- 
mitted by Miss Fiooks, sought to 
have the Association call upon the 
U.N. General Assembly to set up 
special committees in each area ol 
the world to maintain peace and se- 
curity. 

On Mr. Provosty’s motion, the As- 
sembly voted to take no action on 
this resolution, 

Miss Frooks had also submitted 
Resolution No. 13-b, which recom- 
mended that no person be appointed 
to the Supreme Court unless he shall 
have been a judge for ten years. 

The Assembly voted to follow the 
Committee’s recommendation that 
the resolution be disapproved. 

Resolution No. 14, offered by 
Palmer C. Hutcheson, of Houston, 
Texas, proposed to enlist the sup- 
port of the Association for the Su- 
preme Court and stated opposition 
to any contemptuous expressions re- 
garding the Court's decisions. 

The Committee recommended 
that no action be taken on this mat- 
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ter. 

Mr. Hutcheson, urging the As- 
sembly to adopt his resolution, de- 
clared that “This is an era of very 
severe trial, and we must maintain 
above all things respect for law and 
order under the flag of the United 
States of America.” He called for 
the adoption of the resolution “as 
a reaffirmation of our faith in what 
we have got, and in an effort to 
prevent its destruction by calumny 
and contemptuous expressions, be- 
cause of the difficulties which our 
government confronts today’. He 
moved adoption of the resolution. 
President Maxwell ruled that this 
motion was out of order on the 
ground that it was diametrically op- 
posed to the pending motion by Mr. 
Provosty that no action be taken. 

Louis C. Wyman, of Concord, 
New Hampshire, speaking for Mr. 
Provosty’s motion, declared that it 
was the duty of all lawyers to speak 
out against decisions of the highest 
court with which they disagree, with- 
out reflecting upon the good faith 
of the judiciary. He spoke of recent 
cases overturning convictions of 
leaders of the Communist Party and 
declared that it would be a serious 
mistake for the Association to adopt 
Mr. Hutcheson’s resolution. 

William P. Gray, of Los Angeles, 
California, also supported the Com- 
He de- 
clared that everyone present vehem- 


mittee’s recommendation. 
ently supported the institution of 
the Supreme Court, but, because of 
the way Mr. Hutcheson’s resolution 
was worded, some would vote fo1 
and some against it, simply because 
it did not “in a well-defined mannei 
indicate the expression of any one 
of us with respect to what we all 
feel”. 

A vote was then taken, and the 
recommendation of the Committee 
was followed. 

The fifteenth resolution, submit- 
ted by Charles J. Block, of Macon, 
Georgia, would have put the Asso 
ciation on record as opposed to any 
legislation which impairs the right 
of jury trial in cases where the phys- 
ical liberty of the person may be in- 
volved. The Committee recommend- 


rnal 


ed that no action be taken on this. 

Ben M. Miller, of Baton Rouge, 
Louisiana, substitute 
that the resolution be referred to 


moved as a 


the Committee on 
and Law Reform for study and re- 


Jurisprudence 


port to the House of Delegates at the 
earliest possible time. 

This motion was carried. 

The sixteenth resolution, offered 
by Murray Seasongood, of Cincin- 
nati, Ohio, was as follows: 


On January 16, 1958, will occur 
the seventy-fifth anniversary of the 
passage in 1883 of the beacon, Pen- 
dleton United States Civil Service 
Act. This enactment creating a Civil 
Service Commission of three, and 
amended by various later enact- 
ments, including the Classification 
Act of 1930, is still the fundamental 
Civil Service Law. 

On July 1, 1938, the House of Del- 
egates of this Association adopted a 
resolution reading: 

“Resotvep, It is the duty of the 
bar to uphold the merit system in 
public employments; to seek its 
wider adoption and better enforce- 
ment in national, state and local 
governments; to demonstrate its 
applicability to legal positions in 
the public service; to attract young 
lawyers to a career of holding legal 
positions in such service; and to 
increase confidence in administra- 
tive agencies on the basis of such 
agencies being officered and staffed 
by persons appointed because of 
merit and divorced from suspicion 
of political influence.” 

In September, 1942, there was cre- 
ated a Special Committee on Civil 
Service, the prescribed duties of 
which are identical with those of 
the Standing Committee on Civil Serv- 
ice which succeeded the Special 
Committee. 

This Association on or about Sep 
tember 9, 1948, designated as one 
of its Standing Committees a Com- 
mittee on Civil Service (By-laws, Ar- 
ticle X, Sections 6, 7, page 30) and 
provided, Article X, Section 7 (page 
$2): 

“(e) Civil Service. This Commit 

tee shall study the laws, decisions 

and practices governing the civil 
service of the nation, the states, 
and their subdivisions, and shall 

make recommendations for the im- 

provement of its administration.” 

A sound merit system is essential 
for the maximum attainment of good 
government in and throughout the na- 
tion. Such government and sound 
functioning with greatest success of 
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the legal profession are intertwined 
RESOLVED, THEREFORE, That this 
Association makes this resolution as 
an earnest of its continued support of 
the merit system in national, state and 
local government, and of its willing 
ness to celebrate and join in cele 
brating the seventy-fifth anniversary of 
the passage of the great pilot, the 

Pendleton Civil Service Act 

Mr. Provosty moved that no action 
be taken. 

Nicholas Kelly, of New York, New 
York, declared that the Association 
has supported civil service for many 
years, and in his opinion it was im- 
portant that the 
should not be rejected. He suggested 
that the resolution be referred to 
the proper committee. 

Mr. Seasongood declared that he 
was opposed to a referral. You don’t 


reafhrmation 


get anywhere with committees, he 
declared. “Why shouldn't the Bar As- 
sociation—what 
there for not saying that they are in 
favor of the merit system and that 
they join the celebration of this 
event? What is the purpose of send- 
ing it to a committee?” he asked. 

The Assembly voted and Mr. Pro- 
vosty’s motion to take no action 
was defeated. On Mr. Seasongood’s 
motion, the resolution was then 
adopted. 


possible reason is 


The next resolution, also spon- 
sored by Mr. Seasongood, recom- 
mended that there be no narrowing 
of the scope of the activities of the 
Committee on Civil Service. Mr. 
Provosty said that his Committee 
recommended that no action be 
taken because adoption of the reso- 
lution would require amendment of 
the By-laws, and under Article V, 
the sponsor of the resolution had 
not used the proper procedure to 
amend the By-laws. 

President Maxwell ruled that the 
resolution was out of order. Secre- 
tary Stecher said that he disagreed, 
since the scope of the activities of 
the Civil Service Committee could 
not be narrowed without an amend 
ment of the By-laws, if there were 
no amendment they would remain 
as Mr. Seasongood wanted. He said 
that the Committee was considering 
a recommendation that its activities 


be narrowed and Mr. Seasongood 
was apparently anticipating that rec- 
ommendation from the Civil Service 
Committee. 

President Maxwell said that his 
ruling that the resolution was out of 
order stood, since it was completely 
Seasongood ap 
pealed from the ruling of the Chair, 
but the Chair was sustained and the 
resolution was held out of order. 


unnecessary. Mr. 


The next resolution, submitted by 
Paul Carrington, of Dallas, Texas, 
proposed that whenever nine Su- 
preme Court Justices are not present, 
a panel of Court of Appeals judges 
be set up out of which the vacancy 
could be filled. 

On Mr. Provosty’s motion, this res 
olution was referred to the Commit- 
tee on Federal Judiciary. 

The next resolution, offered by 
Donald P. Chernoff, of Hartford, 
Connecticut, recommended _ estab- 
lishment of a liaison committee with 
the entertainment industry to con- 
trol unfavorable portrayal of court- 
room procedure, 

On Mr. Provosty’s motion, this 
resolution was referred to the Com- 
mittee on Public Relations. 

The last resolution was submitted 
by Benjamin C. Harvey, of Mount 
Vernon, New York. It recommended 
a standing committee to study the 
country’s judicial systems and pro- 
posed plans for simplified state-wide 
court systems with one appeal to a 
court with original jurisdiction and 
an administrative agency for the 
courts. 

Mr. Provosty moved that this res 
olution be disapproved. 

Mr. Harvey, at the suggestion of 
moved 
that it be referred to the Section ol 


Secretary Stecher, instead 


Judicial Administration, and_ this 
motion carried. 
The Assembly then recessed at 


12:25 p.m. 


Fourth Session 


The fouxsth session of the Assem- 
bly was called to order at Westmin- 
ster Hall, in London, on Wednes 
day, July 24. President Maxwell was 
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in the chair. This session consisted 
of the presentation of the Assembly 
to the Lord High Chancellor of 
Great Britain. A complete account 
of this session was published in the 
October issue of the JourNat (48 
A.B.A.]. 883.) 


Fifth Session 


At the fifth session of the Assem- 
bly, held in Royal Festival Hall in 
London, the principal speaker was 
Prime Minister Macmillan. Mr. Mac- 
millan was introduced by United 
States Ambassador to Great Britain, 
John Hay Whitney. An account of 
this session was also published in the 
October issue, beginning at page 894. 


Sixth Session 


The ceremonies dedicating the 
Magna Charta Memorial constituted 
the sixth session of the Assembly. 
The ceremonies were held at Run- 
nymede, near Egham, in the County 
of Surrey. The October issue of the 
JOURNAL carried a complete account 
of this session, beginning at page 900. 


Seventh Session 


The seventh and final session of 
the Assembly was held Tuesday, 
July 30, at The Savoy Hotel in Lon- 
don, with President Maxwell in the 
chair. 

Sir Reginald Manningham-Buller 
spoke briefly to the members and 
President-Elect Rhyne delivered an 
inaugural address entitled “The 
Road Ahead”, which will be pub- 
lished in the December issue of the 
JOURNAL. 

Mr. Rhyne then presented Mr. 
Maxwell with a certificate and an 
ivory gavel commemorating his serv- 
ice as President of the Association. 

Sir Reginald presented Mr. Rhyne 
with an ivory gavel from the Gen- 
eral Council of the Bar and The Law 
Society. 

Mfr. Maxwell then introduced the 
new officers and members of the 
Board of spoke 


briefly. 


Governors, who 


The meeting then adjourned at 
11:15 a.m. 
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Proceedings of the House of Delegates: 


80th Annual Meeting, New York and London 


We publish here a complete account of the proceedings of the House of Dele- 


gates, the governing body of the Association, at its meeting this summer in New 


York City and London. As is our custom, this account gives a summary of the 


debates and reports presented orally as well as the full text of all resolutions of a 


policy nature that were adopted by the House. 





First Session 


The House of Delegates of the 
American Bar Association convened 
on Monday, July 15, at 2:00 p.m. for 
the first session of the 80th Annual 
Meeting. Charles S. Rhyne, of Wash 
ington, D. C., the Chairman of the 
House, presided at the session 
which was held in the Waldorf-As- 
toria Hotel in New York City. 

Joseph D. Calhoun, of Media, 
Pennsylvania, the Assistant Secretary 
of the Association, called the roll, 
and Glenn M. Coulter, of Detroit, 
Michigan, the Chairman of the Com- 
mittee on Credentials and Admis- 
sions, introduced the following new 
members of the House: Richard P. 
Tinkham, of Hammond, Indiana, 
representing the Indiana State Bar 
Association; John R. Dethmers, of 
East Lansing, Michigan, represent- 
ing the Conference of Chief Jus- 
tices; John J. Wilson, of Lincoln, 
Nebraska, representing the Neb- 
raska State Bar Association; Senator 
Robert W. Upton, of Concord, New 
Hampshire, State Delegate; Bernard 
G. Segal, of Philadelphia, Pennsyl- 
vania, representing the Pennsylva- 
nia Bar Association; Ira G. Huggins, 
of Ogden, Utah, representing the 
Utah State Bar; Lewis F. Powell, Jr., 
of Richmond, Virginia, State Dele- 
gate; and Grace B. Doering, of Cleve- 
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land, Ohio, interim Assembly Dele- 
gate. 

On motion of Joseph D. Stecher, 
of Chicago, Illinois, the Secretary of 
the Association, the House voted to 
approve the record of its 1957 Mid- 
year Meeting, and adopted the rec- 
ommendations of James L. Shep- 
herd, Jr., of Houston, Texas, the 
Chairman of the Committee on 
Rules and Calendar, as to the order 
of the day. 

Chairman Rhyne made a brief 
statement explaining the rules and 
customs of the House and, at his 
request, the members stood in trib- 
ute to the memory of Chief Justice 
Arthur T. Vanderbilt, of New Jer- 
sey; Tracy Griffin, of Seattle, Wash- 
ington; and Louis E. Wyman, of 
Concord, New Hampshire, former 
members of the House who had 
died since its last meeting. 


President’s 
Report 

David F. Maxwell, of Philadelphia, 
Pennsylvania, then gave his report 
as President of the Association. Mr. 
Maxwell said that the Association's 
membership had reached almost 
90,000, with 8500 new members 
elected during the past year. It was 
gratifying, he said, to note that the 
resignation rate has been lower 


than ever before in the history ol 
the Association. He called attention 
to the new unit-membership plan by 
which all members of a local bar 
association having at least fifty mem- 
bers can join the American Bar Asso- 
ciation at a slightly reduced rate. 

Turning to the Jenkins-Keogh 
Bills, Mr. Maxwell read a letter from 
Congressman Keogh which  ex- 
pressed the hope that the bills 
would soon be reported out of com- 
mittee with a favorable vote. 

Mr. Maxwell said that in the 
course of his travels he had found a 
greater awareness of the importance 
of the Association and the services it 
renders both to the public and to 
the profession. He urged a closer 
working relationship with other 
associations and civic groups such 
as the American Medical Association, 
the Chamber of Commerce and the 
Boards of Trade. “Such groups 

. will welcome the type of lead- 
ership which lawyers are best quali- 
fied by training and experience to 
give” he said. 

He also urged creation of the of- 
fice of President-Elect of the As- 
sociation and recommended some 
form of law student membership in 
the Association. 

He then introduced E. C. Leslie, 
President of The Canadian Bar As- 
sociation, and Dr. David B. Allman, 
of Atlantic City, New Jersey, Presi- 
dent of the American Medical Asso- 
ciation. Dr. Allman spoke briefly, 
expressing the hope that the two pro- 
fessions will establish a closer work- 
ing relationship to solve the prob- 
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lems that are common to both. He 
declared that the medico-legal field 


was one in which much remained 
to be done. 
Mr. Maxwell then called upon 


John C. Cooper, of Princeton, New 
Jersey, retiring Administrator of the 
American Bar Foundation, to deliver 
the report of the Foundation. Mi 
Cooper said that the primary ob 
jective of the Foundation is to fur 
nish facts: “We are not engaged in 
ivory tower, sociological, theoretical 
research”. He spoke briefly of proj 
ects currently under way—the study 
of criminal justice administration, 
the rights of the mentally ill project, 
the annotation of corporation law, 
the study of the Canons of Ethics 
and the work of the Cromwell Li- 
brary. 

Mr. Cooper also reported that, 
thanks to the American Bar Associa- 
tion Endowment, the Fellows of the 
American Bar Foundation and the 
insurance program, per 
manent financing for the Founda 


new life 
tion seems to be assured. 


Officers 
Elected 

Secretary Stecher than reported 
that the State Delegates had made 
the following nominations for off- 
cers and members of the Board of 
Governors: President, Charles S. 
Rhyne, of Washington, D. C.; Secre- 
tary, Joseph D. Calhoun, of Media, 
Pennsylvania; Treasurer, Harold H. 
Bredell, of Indianapolis, Indiana, to 
succeed himself; Board of Gover- 
nors—First Circuit, Willoughby A. 
Colby, of Concord, New Hampshire; 
Second Circuit, Whitney North Sey- 
mour, of New York, New York; Sixth 
Circuit, Glenn M. Coulter, of De- 
troit, Michigan; Tenth Circuit, 
Franklin Riter, of Salt Lake City, 
Utah. 

On motion of Ivan Robinette, of 
Phoenix, Arizona, the Secretary was 
instructed to cast a unanimous bal 
lot for the nominees. 

Mr. Rhyne then introduced Si 
Dingwall Bateson, former President 
of the Law Society of England, who 
gave his greetings to the members of 
the House. 






Edward G. Knowles, of Colorado, 
was nominated for membership on 
the Committee on Scope and Cor- 
relation of Work. The House elects 
one new member of this committee 
annually for a five-year term. The 
nomination was made by Francis W. 
Hill, of Washington, D. C. 


Treasurer's 
Report 

Mr. Bredell 
[reasurer’s Report. Mr. Bredell said 
that the Association now had an in 
come just short of a million dollars 


then delivered the 


annually, making it possible to add 
$44,000 to the Building and Main- 
tenance Fund and $56,000 to the 
General Surplus Fund. He reported 
that the Association’s net worth has 
increased from $1,041,000 to $1,120,- 
000, an increase of $79,000, and men- 
tioned the fact that the expenses of 
the London Meeting were being 
paid from the registration fees for 
that meeting, no membership dues 
being devoted to that purpose. 


Budget 
Committee 


Thomas M. Burgess, of Colorado 
Springs, Colorado, Chairman of 
the Budget Committee, said that, 
based on past experience plus the 
anticipated income from the in- 
creased membership, it had been 
possible to give every Section and 
every Committee the full allocation 
it requested—making a total budget 
of $918,725. This figure still left lee- 
way for additional 
needed, Mr. Burgess reported. 


allocations as 


Admiralty and 
Maritime Law 


The report of the Committee on 
Admiralty and Maritime Law was 
delivered by Henry C. Blackiston, of 
New York, New York, the Chairman. 
Mr. Blackiston proposed the follow- 
ing resolution: 

Reso.tvep, That the American Bar 
Association approves HR. 7577, 85th 
Congress, First Session, or any other 
bill containing substantially similar 
provisions, the purposes of which are 
to remedy various jurisdictional and 


Proceedings of the House of Delegates 


procedural defects in the present 

United States Arbitration Act (Title 

9, U.S. Code), to codify certain ju 

dicial interpretations of the statute, 

to give statutory force to recognized 
standards which should govern the 
qualifications and conduct of arbitra- 
tors, to make statutes of limitation 
application in arbitration proceedings, 
and to provide a means of correcting 
errors of law in awards in “maritime 

arbitrations” as defined in said H.R. 

$944. 

Mr. Blackiston said that the only 
provision of H.R. 7577 that re- 
quired comment was the one au- 
thorizing District Courts in their 
discretion to review questions of 
law in maritime cases. He explained 
that this followed the 
British practice which has been in 
use for seventy years and noted that 
the Supreme Court has recently out- 
lawed an arbitration agreement on 
the express ground that the Arbi- 
tration Act contains no provision 
for judicial determination of ques- 
tions of law. The proposal endorsed 
in the resolution, Mr. Blackiston 
said, will not restrict the usefulness 
of the arbitration procedure. “On 
the contrary, it will have precisely 
the opposite effect. It will make ar- 
bitration permissible in the areas 
where it is not now permitted’ as a 
result of the Supreme Court deci- 
sion. It will also remove uncertainty 
with respect to the validity of cer- 
tain arbitrations conducted under 
the present statute.” 

The House voted to adopt the 


provision 


resolution without debate. 


Committee on 


Amendment of Rule 71-A 


The House then turned to a con- 
sideration of the report of the Com- 
mittee on Amendment of Rule 71-A 
of Federal Rules of Civil Procedure, 
presented by the Chairman, Robert 
T. Barton, Jr., of Richmond, Virgin- 
ia. In sketching the background of 
his Committee, Mr. Barton reminded 
the House that it had been origi- 
nally set up to seek a change in 
Rule 71-A so as to ensure a jury 
trial in land condemnation cases. 
The House originally took the po- 
sition that both the Government 
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and the defendant should have the 
right to a jury trial, Mr. Barton re 
called, but last year it had gone on 
record as favoring a change in the 
rule to permit only the defendant 
to demand a jury trial. One of the 
problems was the question of asking 
Congress to amend the Federal 
Rules of Civil Procedure, many mem- 
bers holding that this was contrary 
to the Association’s policy in faver 
of putting the rule-making power in 
the courts. The House’s latest posi- 
tion had been to seek amendment of 
the Rules by the court itself, and at 
its last meeting, it had instructed the 
Committee to present its views to 
the Supreme Court’s Advisory Com- 
mittee. 

Mr. Barton reported that when he 
took the Chairmanship of the Com- 
mittee in April he found that the 
Supreme Court’s Advisory Commit- 
tee had been disbanded, making it 
impossible to carry out the mandate 
of the House. He then offered the 
following resolution: 

REsoL_veD, That the name of the 
Special Committee on Amendment of 
Rule 71-A of the Federal Rules of 
Civil Procedure be changed to the 
Special Committee on the Federal 
Rules of Civil Procedure; 

RESOLVED FURTHER, That the Com- 
mittee be continued and charged with 
the following duties: 

1. To make known to the Congress 
the position of the House of Delegates 
with respect to any proposed amend- 
ment to Rule 71-A; and 

2. To consider all proposed amend- 
ments to the Federal Rules of Civil 
Procedure and make known to the 
Congress its opinion relative thereto, 
subject to the direction of the Board 
of Governors [if time suffices]; 

$. To urge that the Advisory Com- 
mittee on the Federal Rules of Civil 
Procedure be reconstituted. 

In reply to a question put by 
Blakey Helm, of Louisville, Ken- 
tucky, Mr. Barton said that he pro- 
posed to ask Congress to change the 
Rules because there was no other 
way to proceed at the present time. 
If the Supreme Court Committee 
were reconstituted, he added, then 
the Committee on 
would probably go first to the Su- 
preme Court Committee. 


its own motion 


Secretary Stecher pointed out that 
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the words “if time suffices” in the 
fourth paragraph of the resolution 
(printed in brackets here) were 
contrary to the Association’s By-laws, 
which provide that no Committee of 
the Association can speak for the 
the 
tion of the Board of Governors or the 
Mr. Barton 


thereupon struck those words from 


Association without authoriza- 


House of Delegates. 
the resolution. 

John C. Satterfield, of Jackson, 
Mississippi, proposed the following 
additional paragraph as an amend- 
ment to the resolution moved by Mr. 
Barton: 

RESOLVED FuRTHER, That the Com- 
mittee thus constituted be authorized 
to advocate the passage of an act pro- 
viding that any defendant in an ac- 
tion in a District Court involving the 
exercise of the power of eminent do- 
main under the laws of the United 
States may have a trial by jury of the 
issue of just compensation, except 
where a tribunal has been specially 
constituted by an Act of Congress 
governing the case for the determina- 
tion of that issue, by filing a demand 
therefor within the time allowed by 
such rule for answer or within such 
further time as the court may fix. 
Mr. Satterfield said that his pro- 

posal was in line with the position 
the House had taken several times 
before. “I would not like to see us 
take a position which would tend to 
take the rule-making power from 
the courts and put it in the legisla- 
tive body” he said, “but it has been 
the position of this House on three 
separate occasions that this does not 
fall within this category. This is a 
substantive matter. It’s beyond the 
purview of the intent of the rule- 
making power.” 

The House adopted both Mr. 
Barton’s resolution and the amend 
ing paragraph Mr. 
Satterfield. 


proposed by 


Committee 
on Commerce 


The Committee on Commerce re- 
ported through its Chairman, Ben- 
jamin Wham, of Chicago, Illinois. 
He offered a resolution dealing with 
the problem created by the Supreme 
Court’s decision of Guss v. Utah La 
bor Relations Board, in which the 





Court held that the states could not 
act in certain areas of labor rela- 
tions law in spite of the fact that the 
N.L.R.B. had failed to exercise its 
jurisdiction in those areas. The res- 
olution would have urged Congress 
to study the problem and take ap- 
propriate steps to bring such cases 
under either the national 
jurisdiction. 

John W. Cragun, of Washington, 
D. C., Delegate of the Section of Ad 
ministrative Law, moved that con 
sideration of Mr. Wham’s resolution 
be deferred until the London por- 
tion of the Annual Meeting so that 
it might be taken up along with 
the report of the Section of Admin- 
istrative Law and the Section of La- 
bor Relations Law. Mr. Cragun ex- 
plained that the two Sections had 
considered the subject matter and 
had drawn up very 
much like Commerce 
Committee. 


or state 


resolutions 


that of the 


The motion to defer was carried. 
(The House voted in London to 
adopt a resolution embodying the 
proposal of the Commerce Commit- 
tee. See page 1057 infra.) 


Section of 
International Law 


The House then considered the 
report of the Section of Internation- 
al and Comparative Law, delivered 
by Victor C. Folsom, of New York, 
New York, the Section Chairman. 

Mr. Folsom proposed adoption of 
the following: 


Wuereas, the lawyers who defend 
ed the accused in the Poznan trials 
in October, 1956, resulting from the 
uprisings in that city earlier in 1956, 
acted with great energy and devotion; 
and, 

Whereas, largely as a_ result of 
these dedicated acts of the Bar in 
those trials and also because of the 
efforts of Polish lawyers to reopen 
cases in which they believed there 
had been a miscarriage of justice in 
former criminal trials, criminal cases 
are now, through rehabilitation pro- 
ceedings, being reopened and con 
victions are now in process of review 
looking toward the rehabilitation of 
those unjustly sentenced 
fore, be it 

Resotvep, the lawyers of the Amer 
ican Bar Association, 


now, there 


acting on a 
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lawyer-to-lawyer basis, without any 
approval or disapproval of the con- 
duct of the Poznan trials or the cur- 
rent rehabilitation proceedings, do 
congratulate their brothers of the Po- 
lish Bar on their selfless work and 
their courageous handling of their 
clients’ interests in such trials and 


proceedings. 
Mr. 
tion was carefully worded so as to 


Folsom said that the resolu- 


avoid any approval of what has 
gone on in Poland in recent years, 
declaring that the Polish lawyers 
who undertook trial of the 
arising out of the riots have been 


cases 


able to secure a reconsideration of 
something like 35,000 cases. “I think 
it's one of the outstanding achieve- 
ments of our colleagues of the Bar 
in that area of 
clared, 


the world” he de- 

The House voted to adopt the res- 
olution, 

Mr. 
the House approved, a change in 
the Section’s by-laws providing for 
a Vice Chairman of the Section. 


Folsom then submitted, and 


Mr. Folsom’s next proposal, to ap- 
point an Association observer at 
United Nations’ Headquarters, has 
the 
House, and it stirred up consider 
able argument this time. Mr. Fol- 
som called attention to a 1945 reso 
lution adopted by the House ol 
Delegates which put the Association 
on record as favoring the U.N. “I 
think that if any organization in the 


been debated several times by 


United States should have ob- 


server to our [U.N.] Delegation” he 


an 


declared, “it is the American Bar As- 
sociation. I feel that it is a terrible 
thing that the American Bar Associa- 
tion does not even, in a sense, rec- 
ognize the existence of the United 
Nations.” 

that the 
recommended 


Stecher said 


Governors 


Secretary 
Board of 
that the resolution not be adopted 

Alfred J. Schweppe, of Seattle, 
Washington, Chairman of the Com- 
mittee on Peace and Law Through 
United Nations, urged the defeat of 
the resolution. His Committee had 
juestioned the activities of the U.N. 
in the treaty field, Mr. Schweppe 
said, but it has never impugned the 


an 


international 


ganization as 















agency tot However, Mr. 


Schweppe said, the Committee felt 


peac e. 


that it has been kept fully informed 
about U.N. activities by the press 
and the United Nations Review, as 
well as State Department Bulletins. 
There was no information as to the 
expense of such an observer, he de- 
clared, and there was no useful pur- 
pose that such an observer could 
serve. 

Arthur Hy Dean, of New York, 
New York, the Section Delegate, said 
that the observer would work with 
Ambassador Lodge and the United 
States Delegation to the U.N.: “Ev- 
ery day there are some sixty or seven- 
ty committees of the United Nations 
working on a large variety of mat- 
ters, many of which are of vital in- 
terest to the members of the Ameri- 
can Bar Association, and, I am sure, 
to many of our clients” he declared. 
He denied that the press and State 
Department bulletins were an ade- 
quate source of information about 
U.N. activities. ““The various sections 
will the 
there are any’, he declared. “I can 
assure Mr. Schweppe that there will 


underwrite expenses if 


be no expense whatsoever to the 
American Bar Association.” 
Frank E. Holman, of Seattle, 


Washington, urged the House to de- 
feat the proposal. “Now, we don't 
have an observer down at Congress,” 
he said, “and we don’t have an ob- 
server in many other situations; and 
the implication will be, if we have 
the United Nations, 
that then we are represented there.” 


an observer at 
He argued that if the Association 
were represented, it would not be in 
an impartial position to deal with 
questions as they arise in the U.N. 
‘No one observer can follow all those 
things that Mr. Dean talks about”, 
he declared. “It would take a dozen 
Why tie 


Mr. Dean said that the resolution 


observers. your hands?”’ 
was not to have an observer at the 
U.N.: 
the United States Delegation of the 
United Nations.” 

“It’s the same thing!” Mr. Holman 


“It’s to have an observer at 


retorted. 
The House then voted on the is- 
sue and the resolution was defeated. 


Proceedings of the House of Delegates 


The last resolution of the Section 
of International and Comparative 
Law was in conflict with a report 
presented by the Committee on 
The resolution dealt 
with United States’ membership in 
the Trade Co 
operation, the Committee express 
ing disapproval of membership and 
the Section offering a resolution de- 


Customs Law. 


Organization for 


claring that there was no valid con- 
stitutional objection to U. S. mem 
bership. 

In presenting the Section’s reso 
lution, Mr. Folsom stressed the fact 
that the Section was not taking a 
position either in favor or in op- 
position to H.R. 6630, which would 
afhliate the United States with the 
OTC, and was not asking the As- 
sociation to take a position. “The 
Section does not, and has not passed 
on the merits of the legislation, be- 
cause it believes that the issues in- 
volved here are clear, and are very 
limited to the political and econom- 
ic matters which are absolutely the 
province of the Congress of the 
United States” he said. “This is not 
a legal question. It is a_ political 
and economic question, and the 
Section is not espousing OTC.” 

He added that the Customs Com 
mittee was wrong in contending that 
\merican participation in the OTC 
would involve an unconstitutional 
(dlelegation of congressional power to 
an international agency. Adherence 
to the OTC would involve no dele 
power whatsoever, M1 
Folsom said. The OTC is only a 
forum for sitting down at a table and 


gation of 


negotiating on restrictive trade prac- 
tices. He added his opinion that it 
was wrong “to sabotage on a flims\ 
pretext of unconstitutionality 
a very modest measure seeking to 
facilitate international trade.” 

On Albert E. Jenner, 
Jr., of Chicago, Illinois, the House 


motion of 


voted to table the resolution, and 


then recessed at 5:00 p.m. 


Second Session 


The House of Delegates 


vened for its second session at 2:00 


recon- 


o'clock on the afternoon of Tuesday, 
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July 16, in the Waldorf-Astoria Ho- 
tel. Chairman Charles S. Rhyne pre- 


sided. 


Committee on 
American Citizenship 


Judge Robert V. Bolger, of Phila 
delphia, Pennsylvania, delivered the 
report of the Committee on Ameri- 
can Citizenship, of which he is the 
Chairman. In his report, which re- 
quired no action by the House. 
Judge Bolger mentioned the Com- 
mittee’s plan to hold naturaliza- 
tion proceedings contemporaneously 
with each Annual Meeting of the 
Association, noting that such a pro- 
ceeding had been held the day be- 
fore in Brooklyn, with Associate 
Justice John M. Harlan, of the Su- 
preme Court, as the speaker. Judge 
Bolger also mentioned the address 
on “The Meaning of Communism”, 
prepared by the Florida Bar for use 
by speakers, and the importance of 
having citizenship committees in ev- 
ery bar_association. He also called 
series of television 
programs sponsored by the St. Louis 


attention to a 


Bar Association which are conducted 
ilong “town meeting” lines to give 
ordinary cit?zens an opportunity to 
express their views. 


{merican Law 
Student Association 


John C. McNulty, of Minneapolis, 
\linnesota, the President of the 


\merican Law Student Association 
spoke briefly on the activities of that 
organization. He mentioned _ the 
Student Lawyer Journal, the Student 
\ssociation’s catalogue of over 400 
legal films, and the students’ nine 
Regional Meetings during the past 
vear, by way of indicating what the 


student association is doing. 


Committee To Investigate 
a Family Law Section 


Judge Godfrey L. Munter, of 
Washington, D.C., Chairman of the 
Committee To Investigate the Ad- 
visability of a Section of Family Law, 
that his Committee had pre- 
pared a complete set of proposed 
by-laws for a Section of Familv Law 


said 
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as well as a statement of the neces- 
sitv for such an organization. He 
moved that his Committee be con- 
tinued “to kind of spread the gospel 
a little more about this Section of 
Family Law’, The motion was car- 


ried. 

The House then elected Edwar« 
G. Knowles to membership on the 
Committee on Scope and Correla 
tion of Work. Mr. had 
been nominated the day before, but 


Knowles 


the Association’s by-laws required 


the election to be held at a later 


session. 


Committee on 
Federal Judiciary 
Reporting for the Committee on 
Federal Judiciary, Bernard G. Segal. 
of Philadelphia, Pennsylvania, said 
that there had been three major de- 
velopments in his Committee's field: 
(1) for the first time in historv, the 
President had submitted to the Com- 
mittee for its report and considera 
tion names of persons under consid 
eration for the filling of vacancies 
on the Supreme Court. Names of 
those under consideration for ap 
pointment to the federal district o7 
Bench have been submitted 
to the Committee for a number ol 
Presidents 


circuit 


vears, but have always 


regarded Supreme Court 
ments as personal; (2) 


appoint. 
no person 
has been nominated for judicial of- 
fice bv the President since the Dallas 
meeting until his name has been 
submitted to the Committee for its 
consideration; (3) no person has 
been appointed on whom the Com 
mittee reported adverselv. Mr. Segal 
emphasized the fact that the Com- 
mittee does not initiate nominations 
of federal judges; it confines itsel! 
to making reports to the Attorney 
General on men under considera 
tion. He reported that the Commit- 
tee has also changed its policy on 
recommending appointment of men 
over 60—in the past, the Committee 
has always refused to recommend in- 
itial appointment to the Bench ol 
men over that age. The rule from 
now on will be that, to obtain the 
Committee’s recommendation, men 


over 60 nominated for federal judge 
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ships will have to be in good health 
and among those the Committee be 
lieves to be the most qualified men 
available for the post. 

The House then voted to 
tinue the Special Committee on Im 
pact of Atomic Attack on Legal and 
Administrative Processes and the 
Special Committee on Income Tax 


con 


Secretary Stecher summarized the 
report of the Committee on Inves- 
tigation, Solicitation and Handling 
of Personal Injury Claims in the 
absence of Chairman Paul W. Up 
degraff, of Norman, Oklahoma. The 
Committee had three recommenda 
tions, One proposing a statute for 
dealing with solicitation of personal 
injury claims, one suggesting a re- 
vised Canon of Ethics on solicitation 
and, finally, one that the Committee 
be continued. On Mr. Stecher’s mo 
tion, the House voted to refer the 
first to the National Conference of 
Commissioners on Uniform State 
Laws and the second to the Commit 
tee on Professional Ethics and Griev 
ances. The House also followed the 
Board of recommenda 
tion on the third point, voting to 


Governors 


discharge the Committee and trans 


fer its functions to the newly au- 


thorized Committee on Grievances. 
Section of 


Taxation 

The report of the Section of Tax 
David W 
Richmond, of Washington, D.C., the 
Section Chairman. Mr 


ation was delivered by 
Richmond 
said that the Section had completed 
its task of reviewing the proposed 
Treasury Regulations under the 1954 
Internal Revenue Code, a task un 
dertaken at the Request of the Com 
missioner. He read a letter from the 
Commissioner thanking the Section 
lor its work. 

Mr. 


resolutions to 


Richmond had _ twenty-two 


offer for adoption, 
nineteen of which were technical and 
noncontroversial and were adopted 
hv the House without debate. They 
were as follows: 

indivi 


|. Federal income taxes: 


dual dividends received credit. 
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vress that the provisions of the In 
ternal Revenue Code of 1954 be 
amended to provide that taxable in- 
come shall include capital gains for 
purposes of computing the limitation 
on the credit for dividends received by 
individuals and for purposes of the 
computation of certain other limita 
tions; and 

Be Ir FurTHER Reso.vep, That the 
\ssociation proposes that this result 
be effected by amending Section 1201 
of the Internal Revenue Code of 
1954 


2. Expenses incurred in advocat- 
ing or opposing legislation. 


Rrsotvep, That the American Bar 
Association recommends to the Con 
gress that the provisions of the In 
tcrnal Revenue Code of 1954 be 
amended to permit the deduction of 
reasonable incurred in ad 
vocating or opposing legislation; and 

Be Ir FurTHeR Resotvep. That the 
\ssociation proposes that this result 
be effected by amending the Internal 
Revenue Code of 1954 by adding 
thereto a new section. 


expenses 


3. Extension of exception appli- 
cable to certain insurance policies 
transferred for a valuable considera 
tion. 


Reso.vep, That the American Bar 
Association recommends to the Con 
gress that the provisions of the In- 
ternal Revenue Code of 1954 pro 
viding an exception to the general 
rule limiting the exclusion 
gross income of amounts 
under a life insurance contract paid 
by reason of the death of the insured 
be extended to certain 
categories; and 

Be Ir FurTHER Resotvev, That the 
that this 


from 
received 


additional 


Association proposes result 


be effected by amending Section 

101 (a) (2) (B) of the Internal Reve 
nue Code of 1954 

1. To extend the application of! 

Section 71 (a) of the 1954 Code to 

payments received 

agreements 


unde certain 


prior and decrees 


where the parties thereto agree to 
its application. 


Reso_vep, That the American Bat 
\ssociation recommends to the Con 
gress that the provisions of the In 
ternal Revenue Code of 1954 bk 
amended to provide that where th 
parties agree thereto in writing (1 
the provisions of subsection 71 (a) (2 


of the 1954 Code shall also apply to 


payments received under agreements 


executed prior to the date of enact 


ment of the 1954 Code and (2) the 
provisions of subsection 71 (a) (3) 
shall also apply to payments receivec! 
under a decree entered 
March 1, 1954; and 

Be Ir FurTHeR REso.vep, That the 
Association proposes that this result be 
effected by amending Section 71 (a) of 
the Internal Revenue Code of 1954 


prior to 


5. Amortization of premiums on 
tax-exempt bonds held by dealers 


American Bar 
Con 
gress that the provisions of the Inter 
nal Revenue Code of 1954 be amended 
to require dealers in tax exempt se 
curities to amortize premiums in the 
same manner as other holders of tax 
exempt bonds; and 

Be Ir FurTHer ReEsotvep, That the 
Association proposes that this result 
be effected by amending Sec. 75 of the 
Internal Revenue Code of 1954 


RESOLVED, That the 
\ssociation recommends to the 


6. Amortization of premiums on 
bonds with call date. 


Reso_vep, That the American Bar 
Association recommends to the Con 
gress that the provisions of the In 
ternal Revenue Code of 1954 he 
amended to require the amortization 
of bond premiums to date of matur 
ity, irrespective of earlier call date 
and 

Be Ir Furtuer Resorvep. That the 
Association proposes that this 
be effected by amending Sec. 171 (b 
of the Internal Revenue Code of 1954 


result 


7. Further restrictions upon the 
deduction allowed to corporations 
for dividends received. 


Reso_vep, That the American Bar 
Association recommends to the Con 
gress that the provisions of the In 
ternal Revenue Code of 1954 relating 
to the deduction allowed to corpor 
ations for dividends received be mad 
inapplicable to dividends upon stock 
purchased cum-dividend and sold ex 
dividend in order to obtain a capital 
loss; and 

Be Ir FurTHER RESOLVED, 
Association that 
be effected by amending Sec 
of the Internal Revenue 
1954 to add a new subparagraph (3 


hat the 
this resul 
246 (a 


Code ol 


proposes 


8. Adjustment to basis of prop 
erty acquired from a decedent prior 
to his death for pre-death deprecia 
tion or depletion. 


That the American Bar 


recommends to the Con 


RESOLVED, 
\ssociatuion 
gress that the provisions of the In 
ternal Revenue Code of 1954 _ be 
amended to delete the requirement! 
that the basis of 


property icquires 
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from a decedent before his death but 
taking a new basis upon his death 
be reduced by depreciation or deple- 
tion allowed to the taxpayer prior to 
the decedent's death; and 

Be Ir FurTHer REsotvep, That the 
\ssociation that this result 
be effected by amending Sec. 1014 of 
the Internal Revenue Code of 1954 


proposes 


4. Partnerships: Deduction of or 


ganizational expenses of partner 


ship. 


American Bat 
Con 
gress that the Internal Revenue Code 
of 1954 be amended to permit a 
partnership to amortize its organiza 
tional expenses over a period of 60 
months: and 


Resotvep, That the 


\ssociition recommend to the 


That the 
that this result 
be achieved by amending section 703 
of the 1954 Code. 


Be Ir FurrHerR RESOLVED, 


\ssociation propose 


10. Certain distributions treated 


as sales or exchanges, 


American Bat 
the Con 
gress that the Internal Revenue Code 
of 1954 be amended to provide that 
751 (b) dealing with certain 
distributions which are treated as 
not apply 


That the 
recommend to 


RESOLVED 
Association 


section 
sales or exchanges, shall 
unless the distribution is in complete 
liquidation of a partner's interest 
and 

Be Ir Furtuer Resorvep, That the 
\ssociation that this result 
be achieved by amending 
751 (b) of the 1954 Code. 


propose 
section 


ll. Definition of unrealized re 


ceivables. 


That the American Bar 
recommend to the Con 
gress that the Internal Revenue Code 
of 1954 be amended to limit the 
definition of unrealized receivables 
so as to avoid treating the value of 
partnership good will as an un- 
realized receivable; and 

Be Ir Furtuer Resotvep, That the 
\ssociation propose that this result be 
achieved by amending section 751 (c) 
of the 1954 Code, effective for tax 
ible years ending after the date of 
the enactment. 


RESOLVED, 
\ssociation 


12. Valuation procedures: Valua- 
tion of unlisted stock and securities. 


Reso_vep, That the American Bar 
\ssociation recommends to the Con 
gress that the provisions of the In 
ternal Revenue Code of 1954 limiting 
lor valuation purposes the compart 
unlisted stock and securities 
ol corporations with corporations en 


son of 
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gaged in the same or a similar line of 

business whose stock or securities are 

listed on an exchange be amended 
to permit a comparison with a cor- 

poration engaged in the same or a 

similar line of business whose stock is 

dealt in the over-the-counter market; 
and 
Be Ir FurruHer Resotvep, That the 

Association proposes that this result 

be effected by amending section 

2031 (b) of the Internal Revenue Code 

of 1954. 

13. Taxation of foreign income: 
Prohibiting the deferment of tax on 
the unrealized appreciation on prop- 
erty distributed in kind by a corpora- 
tion where a corporate shareholder 
is not entitled to a dividends re- 
ceived deduction in respect of such 
distribution. 





























































REso.vep, That the American Bar 
Association recommends to the Con- 
gress that the Internal Revenue Code 
of 1954 be amended to tax as a dis- 
tribution the unrealized appreciation 
in the value of property distributed 
in kind to a corporate shareholder if 
such corporate shareholder is not en- 
titled to a dividends received deduc- 
tion under either section 243 on 
section 245 in respect of such distri 
bution; and that the basis provisions 
of the Internal Revenue Code bx 
appropriately amended to reflect the 
foregoing; and 

Be Iv Furtuer Resoivep, That the 
Association proposes that these results 
be effected by amending sections 
301 (b) (1) (A) and (B), and 301 (d) 
(1) and (2). 


14. Definition of Western Hemi 
sphere trade corporation. 


Reso.vep, That the American Ba 
Association recommends to the Con 
gress that the Internal Revenue Cod 
of 1954 be amended to provide that 
in determining whether a corpora 
tion qualifies as a Western Hemi 
sphere trade corporation purchasing 
activities outside of the Western 
Hemisphere should not be taken into 
account; and 

Be Ir Furtuer Resorvep, That the 
Association proposes that this result 
be effected by amending section 921 
of the 1954 Code. 


15. Statute of limitations with re- 
spect to foreign tax credits and de 
cdluctions. 


Resotvep, That the American Bar 
Association recommends to the Con 
gress that the Internal Revenue Code 
of 1954 be amended so that the stat 
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ute of limitations would be extended 
to give a right to change an election 
to deduct or take credit for foreign 
taxes in the computation with respect 
to any year which remains open for 
the purpose of computing a Carry- 
back of net operating losses; and 

Be Ir FurtHer Resotvenp, That the 
Association proposes that this result 
be effected by amending section 6511 
(@) (2) (A). 


16. Returns as to formation or 


reorganization of foreign corpora- 
tions. 


Reso.tvep, That the American Bar 
Association recommends to the Con- 
gress that the Internal Revenue Code 
of 1954 be amended to repeal the 
requirement as to filing a return in 
respect to the formation or reorgan- 
ization of foreign corporations; and 

Be Ir FurtTHER Resotvep, That the 
Association proposes that this result 
be effected by repealing section 6046 
of the 1954 Code. 

17. Administrative practice: Pri- 


ority of mechanics’ liens. 


Resotvep, That the American Bar 
Association recommends to the Con- 
gress that the provisions of the In- 
ternal Revenue Code of 1954 relating 
to tax liens be amended to protect 
the holders of mechanics’ liens and 
similar interests from federal tax 
liens (other than liens for federal 
employment taxes) which are filed 
after the date as of which the mech 
anic’s lien or similar interest is ef 
fective under State law; and 

Be Iv Furtuer Resorvep, That the 
\ssociation proposes that this result 
be effected by amending section 632° 
of the 1954 Code; and 

Be Iv Furtruer Resorvep, That 
pending bills H.R. 451 (85th Cong. Ist 
Sess.), H.R. 5281 (85th Cong. Ist 
Sess.), H.R. 7637 (85th Cong. Ist 
Sess.), and S. 514 (85th Cong. Ist 
Sess.), which have the same gener:] 
purpose, are inadequate in present 
form and should be opposed. 

18. (See page 1053). 

19. To remove the retroactive ef- 


fect of accumulations by exempt 


organizations. 


Resotvep, That the American Bar 
\ssociation recommends to the Con- 
gress that the provisions of the In 
ternal Revenue Code of 1954 relating 
to the retroactive effect of accumu- 
certain organ- 
izations be amended to limit th 
retroactivity; and 

Be Iv FurtTHeR Resotvep, That the 
\ssociation proposes that this result 
be effected by amending Sec. 504 of 


lations of exempt 


the Internal Revenue Code of 1954 
20. To eliminate unintended dis- 


qualifications of exempt organiza: 
tions that engage in more than one 
exempt activity. 


Resotvep, That the American bu 
Association recommends to the Con- 
gress that the provisions of the In 
ternal Revenue Code of 1954 1 
lating to exempt organizations b« 
amended to provide that organiza 
tions whose activities are described 
in two or more of the classifications 
of exempt organizations shall have an 
equal exemption with organizations 
whose activities fall wholly within 
one of the described exempt classi- 
fications; and 

Be Ir FurTHER Resotvep, That the 
Association proposes that this result 
be effected by amending Section 
501 (a) of the Internal Revenue Code 
of 1954. 


Mr. Richmond's next resolution 


was this: 


Wuereas, H.R. 8381, she Technical 
Amendments Act of 1957, proposes 
technical revisions in the Internal 
Revenue Code of 1954; and 

Wuereas, The House of Delegates 
in 1954 authorized the Section of Tax- 
ation to co-operate with appropriate 
committees of Congress and their 
staffs in drafting technical changes 
then being considered in the Internal 
Revenue Code of 1954: now there 
fore, be it 

Resotvep, That the Section of Tax 
ation is hereby authorized to co 
operate with the appropriate com 
mittees of Congress and their staffs 
with respect to the technical revisions 
proposed by H.R. 8381 in the same 
manner as the Section co-operated in 
1954 with respect to the Internal Rev 
enue Code of 1954. 


In reply to a question put by 
gen R. Miller, of Baton 
Louisiana, Mr. Richmond said that 


Rouge, 


the resolution had not been contro 
versial among the members of the 
Section, but he had proposed it sep 
arately from the preceding resolu 
tions because it was a matter going 
bevond technicalities of the Inter 
nal Revenue Code. 

R. E. H. Julien, of San Francisco, 
California, rose to sound “a note of 
caution” about en bloc approval of 
a large number of resolutions. H¢ 
said that often there was substantial 
difference of opinion in a Section be 
fore it acted upon matters, and, in 


spite of the limitations of time 
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available to the House, he doubted 
the wisdom of granting blanket ap- 
»proval of resolutions. He added that 
he had complete confidence in the 
Taxation Section and would vote in 
favor of the resolution in this case. 

William A. Sutherland, of Atlan- 
ia, Georgia, rose to ask if the Section 
intended to make it plain to Con- 
eress that the views expressed by the 
individual members are not the 
views of the Section or of the Amer- 
can Bar Association. Mr. Richmond 
replied that that certainly would be 
done. He added that he somewhat 
agreed with Mr. Julien and thought 
that it would be good practice to re- 
quire that when the vote in the Sec- 
tion does not approach unanimity, 
the House be informed as to what 
the vote was in the Section. 


William B. Spann, Jr., of Atlanta, 
said that he had voted “no” on the 
resolutions of the Section simply be- 
cause he did not know what was in 
them: “I do not believe this House 
can continue to approve by sus- 
pending the rules and accepting the 
reports that come in here” he de- 
clared. He moved that the Section’s 
remaining resolution be tabled. The 
motion was put to a vote and lost, 
and the motion to approve the reso- 
lution was then put to a vote and it 
was adopted. 

Mr. Richmond then offered Reso- 
lution No. 18, which was as follows: 

Reso.vep, That the American Bar 
\ssociation recommends to the Con- 
gress that the provisions of the Inter- 
nal Revenue Code of 1954 relating to 
the taxation of business income of 
organizations be 
amended to limit the present exemp- 


certain exempt 
tion of churches, conventions or as- 
sociations of churches; and 

Be Iv FurtHerR Reso.vep, That the 
\ssociation proposes that this result 
be effected by amending Sections 
Sil (a) (2) (A), 512(a) of the Inter- 
nal Revenue Code of 1954 and by 
iidding a new section 516. 


Mr. Richmond 
this proposal would treat churches 


explained that 


in the same way that educational 
ind other exempt organizations are 


currently treated. “Under this pro- 


posal, churches, like other exempt 


organizations, would continue to re- 
tax-free the income from 
rented property and from the ac- 


ceive 


tive conduct of a business, to the 
extent that the property or the 
business was purchased with the 
church’s own funds or with funds 
that were donated to the church. 
The only purpose in this provision 
is to tax the business income from 
property acquired by borrowing the 
money.” 

In reply to 
Miller, of Louisiana, Thomas N. 
Tarleau, of New York, New York, 
the Section Delegate to the House, 


a question by Mr. 


said that there had been abuses un- 
der the present law and this pro- 
posal was aimed at those abuses. It 
would still leave the churches in a 
favored position over other tax- 
exempt institutions, Mr. Tarleau ex- 
plained, and the matter had been 
carefully considered and had been 
passed by a comfortable margin by 
the Section. He had opposed the mat- 
ter in the Section himself, Mr. Tar- 
leau said, because under the propos- 
al, churches for the first time would 
be subject to federal taxation. Con- 
gress is aware of the fact that 
churches are exempt from tax, and 
those who oppose the proposal do so 
in the belief that this involves a pub- 
lic policy question on which the As- 
sociation should not take a stand, 
Mr. Tarleau explained. 

H. Cecil Kilpatrick, of Washing- 
ton, D.C., said that the resolution 
was aimed at the “Cash McCalls”’ 
who had been selling spaghetti com- 
panies to tax-exempt schools and the 
like until 1951 when Congress de- 
cided to put a tax on the unrelated 
business income of all tax-exempt 
organizations except churches. Since 
then, Mr. Kilpatrick explained, the 
Cash McCalls have been forced to 
devote their time to selling their 
“deals” to churches. “It isn’t the 
churches we're shooting at’’, he said, 
“but the Cash McCalls.” 

George E. Beechwood, of Phila 
delphia, Pennsylvania, moved that 
the resolution he referred back to 


the Section, but this motion was 
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lost and the House voted to adopt 
the resolution. 


Jurisprudence and 
Law Reform 


The House then turned to the re 
port of the Committee on Jurispru 
dence and Law Reform given by 
William Logan Martin, of Birming- 
ham, Alabama, a member of the 
Committee. Mr. Martin said that his 
Committee had a resolution endors 
ing S. J. Res. 36, a proposed consti 
tutional amendment with regard to 
balancing the federal budget. 

Secretary Stecher 
the Board of 
mended that the resolution not be 


reported that 
Governors recom- 
adopted on the ground that it was 
beyond the scope and objectives of 
the Association. 


Mr. Martin replied that the resolu- 
tion clearly came within either of 
two provisions of the Association's 
Constitution: “to uphold and defend 
the Constitution of the United States 
and maintain representative govern- 
ment” and “to apply its knowledge 
and experience in the field of the 
law to the promotion of the public 
good”. 

James R. Morford, of Wilming- 
ton, Delaware, raised the Board’s ob- 
jection as a point of order, and 
Chairman Rhyne ruled that the reso- 
lution was beyond the scope and ob- 
jectives of the Association. 

Mr. Martin appealed from the rul- 
ing of the chair. 

A standing vote was taken, and the 
chair was sustained, 80 to 46. 

The remainder of the report of the 
Committee on Jurisprudence and 
Law Reform was delivered by anoth- 
er member of the Committee, John 
C. Satterfield, of Jackson, Mississippi. 
Mr. Satterfield said that the Commit- 
tee were working on a revision of 
conflict of interest statutes at the re- 
quest of the Department of Justice. 


Committee on 
Military Justice 

Franklin Riter, of Salt Lake City, 
Utah, Chairman of the Committee 
on Military Justice, reported that 
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members of his Committee are work- 
ing on a complex matter involving a 
West Coast aitorney and that he 
hoped that a report would be ready 
by the February meeting of the 
House. 


Committee on 
Professional Ethics 


Frederic M. Miller, of Des 
Moines, Iowa, made a briet progress 
report for the Committee on Pro- 
fessional Ethics and Grievances, of 
which he is a member. 


Committee on 
Regional Meetings 


Chairman John D. Randall, of 
Cedar Rapids, lowa, speaking for 
the Committee on Regional Meet- 
ings, reported on the successful re- 
gional meeting in Denver. He an- 
nounced that there would be a re- 
gional meeting in Louisville, Ken- 
tucky, in November; in Atlanta, 
Georgia, in February, preceding the 
Midyear Meeting of the House of 
Delegates; in St. Louis, Missouri, in 
April or May, 19538; in Pittsburgh, 
Pennsylvania, in the spring of 1959; 
in Memphis, Tennessee, in the fall 
of 1959; and in Portland, Oregon, 
in 1960. 

On motion of Secretary Stecher, 
the House voted to continue the 
Special Committee on Rights of the 
Mentally Ill. 


Individual Rights, 
National Security 


Ross L. Malone, of Roswell, New 
Mexico, Chairman of the Commit- 
tee on Individual Rights as Affected 
by National Security, offered the fol- 
lowing resolution for his Committee: 


Resotvep, That the House of Del- 
egates of the American Bar Association 
endorses the principle of H.R 259, 
Eighty-fifth Congress, whereby the 
Houses of Congress and their com- 
mittees would be authorized to in- 
voke the aid of United States District 
Courts in compelling the attendance 
and testimony of witnesses, and urges 
its prompt enactment by the Con- 
gress of the United States. 

RESOLVED FuRTHER, That the Com- 


mittee on Individual Rights as Af- 


fected by National Security be au- 
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thorized to appear before committees 
of the Congress in support of the 
enactment of said legislation. 


Mr. Malone explained that the 
Houses of Congress at present have 
two ways of obtaining information 
from a recalcitrant witness—either 
punishing him at the Bar of the 
House for contempt—a procedure 
not used for half a century—or re- 
sorting to an 1857 statute making it 
a misdemeanor for a witness to re- 
fuse to answer a subpoena directing 
him to testify. Neither method is 
very effective, he said, and the new 
proposal would give congressi>nal 
committees the authority now pos- 
sessed by many federal agencies and 
would also tend to protect the con- 
gressional witness because a com- 
mittee that might be inclined to mis- 
treat a witness would be less likely 
to do so if it knew that it might 
face a federal court the next day be- 
cause the witness refused to answer 
a question. 

The House voted to adopt the 
resolution and also to continue the 
Committee. 


Scope and 
Correlation of Work 


Frederic M. Miller, of Des Moines, 
lowa, delivered the report of the 
Committee on Scope and Correla- 
tion of work. Mr. Miller said that 
members of his Committee 
working on several matters involving 
amendments to the Association’s 
Constitution and By-laws, but their 
studies had not yet been completed. 


were 


Among the matters under consider- 
ation are the representation of local 
bar associations and affiliated organi- 
zations in the House of Delegates, 
the creation of the office of President- 
Elect, changing the title of the Chair- 
man of the House of Delegates, and 
limiting the term of the Chairman 
of the House to one year. He prom- 
ised a more detailed report in Feb- 
ruary. 
Board of 
Governors 

Secretary Stecher reported for the 
Board of Governors. He said that 


the Committee on Legal Services 
and Procedure has been completely 


reconstituted and its work divided 
into various subjects under consid 
eration by the Committee pursuant 
to action of the House of Delegates. 
He called attention to the appoint- 
ment of a Director of the Washing- 
ton Office whose duties will include 
obtaining information about bills 
pending in the Congress. Another 
matter the Board has considered is 
the question of use of the Associa 
tion’s mailing list, and the Board 
has adopted a new regulation on this 
matter strictly limiting use of the list, 
Mr. Stecher said. He announced the 
appointment of a Special Committee 
on Grievances to plan and submit 
to the Board a program for more 
ellective enforcement of the Canons 
of Professional Ethics and the ap 
pointment of a Committee on Ad- 
ministrative Agency Appointments 
to co-operate with the Government 
on appointment of lawyer members 
of independent agencies and com- 
missions, its jurisdiction paralleling 
that of the Committee on Federal 
Judiciary on judicial appointments. 


Traffic 


Court Program 


The report of the Committee on 
Traffic Court Program was delivered 
by Robert W. Upton, of Concord, 
New Hampshire, a member of the 
Committee. He reported that there 
has been considerable progress in 
the improvement of the administra- 
tion of justice in traffic courts during 
the past year. He gave credit to the 
following organizations that make 
financial contributions to the pro- 
gram: Allstate Safety Foundation, 
the Bureau of Public Roads, the Esso 
Safety Foundation, the Farmers In- 
surance Group, the Illinois Agricul- 
tural Association, the Liberty Mu- 
tual Insurance Company, and _ the 
State Farm Mutual Automobile In- 
surance Company. Senator Upton 
also mentioned a special grant of 
$100,000 on behalf of the Automo- 
bile Vehicle Manufacturers for an 
audio-visual training film program. 
Four traffic court films have been 
prepared, each taking about fifteen 
minutes for showing, available at a 


nominal rental of $17.50. Senator 
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Upton also called attention to the 
“Go to Traffic Court as a Visitor, 
Not a Violator” program, a two- 
year program launched by the Jun- 
ior Bar Conference with the co-oper- 
ation of the General Federation of 
Women's Clubs. He also spoke of 
the model rules of procedure for 
traffic courts adopted by the National 
Conference of Commissioners on 
Uniform State Laws. 

Senator Upton then moved that 
the Committee be continued and 
its size increased from five to eight. 

Secretary Stecher, for the Board 
of Governors, pointed out that the 
Committee on Scope and Correla- 
tion of Work is considering an 
amendment to the Association's By- 
laws making the Committee a stand- 
ing committee, which, if approved, 
would increase the Committee’s 
membership to seven. 

Senator Upton then withdrew his 
original motion and moved that the 
question of increasing the size of 
the Committee be referred to the 
Committee on Scope and Correla- 
tion. The motion was seconded, put 
to a vote, and carried. On Senator 
Upton’s motion, the House also 
voted to continue the Committee. 


Unauthorized 
Practice of the Law 


Thomas J. Boodell, of Chicago, 
Illinois, delivered the report of the 
Committee on Unauthorized Prac- 
tice of the Law. Mr. Boodell called 
the attention of the House to four 
recent court decisions on unauthor- 
ized practice cases—one in Connecti- 
cut involving the extent to which a 
bank can offer legal services, one in 
Colorado holding that real estate 
brokers can prepare real estate docu- 
ments on printed legal forms in 
transactions in which they are the 
brokers, another in Colorado hold- 
ing that title insurance companies 
cannot prepare deeds, and finally 
an Illinois case involving discipli- 
nary action against certain lawyers 
charged with having solicited per- 
sonal injury cases. The defense was 
that the activity was part of a trade 
union's legal aid program, organized 
in the 1930s for the benefit of union 
members. Mr. Boodell said that the 
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uiembers. Mr. Boodell said that the 
problem of “legal aid” for labor un- 
ions was one that will bear much 
watching, since there are signs that 
the labor organizations are about to 
try to push for prepaid legal aid as 
one of their collective bargaining 
aims. 


Unemployment and 
Social Security 
Allen L. 


Missouri, 


Oliver, of Cape Girar- 
deau, Chairman of the 
Committee on Unemployment and 
Social Security, reported that 
Committee were studying the effects 
of rapidly expanding “welfare” pro- 
grams at both the national and state 


his 


levels and were considering a study 
of the relationship of retirement 
pensions and those now obtained 
from the Government. 


Continuing Legal 
Education 

Harrison Tweed, of New York, 
New York, reporting for the Amer- 
ican Law Institute, called attention 
to that organization’s “How To Do 
It’ books for lawyers, and spoke of 
the success of the new publication, 
the Practical Lawyer. 


Uniform State Laws 

Barton H. Kuhns, of Omaha, Ne- 
braska, President of the National 
Conference of Commuassioners on 
Uniform State Laws, reported for 
that organization. He submitted four 
Uniform Acts for approval and en- 
dorsement by the House of Dele- 
gates, three of which were approved 
without debate. These were the Uni- 
form Division for Tax 
Purposes Act, the Uniform Rendi- 
tion of Prisoners as Witnesses Act 
and the Uniform Statute of Limita- 


of Income 


tions on Foreign Claims Act. 

The fourth uniform act offered 
by Mr. Kuhns provoked some de- 
bate before it was finally approved. 
Stuart B. Campbell, of Wytheville, 
Virginia, moved that the Uniform 
Chemical Test for Intoxication Act 
be amended so as to give an accused 
motor vehicle driver the right to 
demand a chemical test for intoxi- 
cation. He said that police were 
frequently “very anxious to justify 
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their own conduct and they will do 
what they think is necessary to se- 
cure a conviction. Now, if a man is 
arrested, the officer has a right [un- 
der the proposed Uniform Act] to 
require him to take this blood test, 
so it’s only fair that the person him- 
self can require the officer to have it 
administered to him.” 

Mr. Kuhns said that that question 
had been debated at some length 
by the Commissioners and rejected 
by a majority, which felt that the 
uniform act did not deny the right 
of an accused to demand a test. 

Mr. Campbell replied that if the 
Act did not spell out such a right, 
there was none. 

Albert E. Jenner, Jr., of Chicago, 
said that in his opinion it was un- 
wise from the defendant's point of 
view to have such a provision in the 
act. “The inference in the proceed- 
ings before the police judge if our 
client did demand 
would be against us, and we would 
prefer—and I personally prefer—to 
have any police officer refuse my 
client a blood test if he demands 
one; but I don’t want a statute on 
the books authorizing or compelling 
that he get one if the demand is 
made, and he fails to make that de- 


not one 


mand,” 

Secretary Stecher observed that he 
thought it would be a “disturbing 
precedent” if the House should at- 
tempt to revise and rewrite the work 
of the commissioners. 

The House then voted to approve 
the act. 

The House also adopted the fol- 
lowing resolution proposed by Mr. 
Kuhns: 

Resotvep, That the President of 
the American Bar Association be au- 
thorized to appoint a Special Com- 
mittee on International Unification 
of Private Law, to make a study of 
what is now being done in this field, 
and that as soon as this study is com- 
pleted it report to the House the re- 
sults thereof, together with the Com- 
mittee’s recommendations concerning 
any action which should be taken by 
this House. 


Committee on 
Resolutions 


LeDoux R. Provosty, of Alexan- 


dria, Louisiana, Chairman of the 
Resolutions Committee, then report- 
ed that the Assembly had adopted 
three resolutions. He moved that the 
House concur in the action of the 
Assembly. (The complete text of 
these resolutions appears in the ac- 
count of the proceedings of the As- 
sembly, beginning on page 1042 of 
this issue.) 

The House voted to approve the 
three resolutions, after a brief de 
bate about the celebration of the 
75th anniversary of the Civil Service 
Act. A motion by C. Baxter Jones, 
Jr., of Atlanta, Georgia, to table the 
resolution was defeated, and Chair- 
man Rhyne overruled a point of 
order by William B. Spann, Jr., of 
Atlanta, that the resolution was be- 
yond the scope of the Association. 

The Committee on Draft, under 
the chairmanship of Philip C. Ebe- 
ling, of Dayton, Ohio, proposed res- 
olutions of appreciation which were 
unanimously adopted and directed 
to be transmitted as follows: 

For hospitality extended in New 
York, to the Governor of the State 
of New York; the Mayor of the City 
of New York; the Secretary-General 
of the United Nations; the Ambas- 
sador of the United States to the 
United Nations; the Port of New 
York Authority; the respéctive Presi- 
dents of The Association of the Bar 
of the City of New York, the Bronx 
County Bar Association, the Brook- 
lyn Bar Association, the New York 
County Lawyers Association, the 
Queens County Bar Association, the 
Richmond County Bar Association, 
the New York State Bar Association; 
and the President of Lord and Tay- 
lor. 

The House voted to continue the 
Committee on Lawyers in the Armed 
to continue and in- 


Services and 


crease from three to five members 
the Special Committee to co-operate 
with the American Medical Associa 
tion. 
The House recessed at 5:00 p.m. 


Third Session 


The House of Delegates recon 
vened for its third session on Thurs- 
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day, July 25, at The Savoy Hotel in 
London, England. Chairman Rhyne 
presided. 


Co-operation with 
Friendly Nations 

Robert G. Storey, of Dallas, Texas, 
Chairman of the Committee on Co- 
operation with the Legal Profession 
of Friendly Nations, delivered a re- 
port of that Committee which out- 
lined its history, background and 
objectives. Its first project, the Ko- 
rean Legal Center, has been finished 
and is in operation in that country, 
Mr. Storey said, complete with sev- 
eral sets of American law books 
which are gifts from the United 
States. Mr. Storey declared that the 
work of his Committee was not that 
of a salesman, but “only to furnish 
information, help and _ professional 
guidance to those legal leaders of 
friendly nations who seek it, who 
want it, and who are entitled to it 
because you and I know that there 
are left in this world two very dom- 
inant systems of law, one the Anglo 
\merican, and the other the Soviet 
system.”” He added that one of the 
great issues of the present ideologi- 
cal conflict is whether a legal sys- 
tem with an independent judiciary 
shall whether the 
that the one based on 
Vishinski’s pronouncement that the 


survive or one 


survives is 


is a tool of the state to further 
the interests of the Government. 

The House voted to continue the 
Committee. 


law 


Committee on 
Communist Tactics 

Ihe report of the Committee on 
Communist Tactics, Strategy and Ob- 
jectives was delivered by Herbert R. 
Baltimore, Maryland, 
the Committee. 
discussed recent 
Supreme Court decisions involving 


O’Conor, of 
Chairman of 
O’Conor 


the 
Senator 
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the problem of Communism, de- 
claring that “the greatest asset of 
the Communists at the present time 
is not the hydrogen bomb, not the 
satellites of Soviet Russia, but rath- 
er world ignorance of their tactics, 
strategy and objectives’. He urged 
serious consideration of legislation 
that achieve six ends: (1) 
safeguard the confidential nature of 
F.B.I. files; (2) give congressional 
committees the same freedom to 
investigate Communism that they 
have to investigate businessmen and 
labor leaders; (3) sanction the right 
of the Federal Government to dis- 
charge security risks even though 
they occupy so-called non-sensitive 
positions; (4) give the Department 
of Justice the right to question 
aliens awaiting deportation about 


would 


subversive associations and contacts; 
the that the 
Smith Act was not intended to pro- 


(5) correct notion 
hibit advocacy and the teaching of 
the Govern- 
ment as an abstract principle; (6) 


forcible overthrow of 
permit schools, universities, bar as- 
sociations and other organizations to 
set standards of membership high 
enough to exclude those who re- 
fuse to testify freely and fully about 
their past activities in furtherance 
of the Communist plans to conquer 
the free world by subversion. Sen- 
ator O’Conor concluded by saying 
that the problem of preserving lib- 
erty and at the same time protecting 
the country from international Com 
munism is difficult, but “we are not 
so blind as to think that Communism 
anothe1 


is really shade of public 


opinion. We must strive to find 


the proper degree of balance be- 


tween liberty and authority.” 

Ihe report was received and filed 
and, on Senator O’Conor’s motion, 
voted to continue the 


the House 


Committee. 


Individual Rights, 
National Security 


Ross L. Malone, of Roswell, New 
Mex'co, then delivered the second 
portion of the Report of the Com- 
mittee on Individual Rights as Af- 
fected by National Security. The first 
portion had been delivered in New 
York. Mr. Malone outlined the his- 
tory of the Committee, created some 
five years ago, mentioning in par- 
ticular the Committee-sponsored res- 
olution putting the Association 
squarely on record as supporting the 
right and duty of lawyers to defend 
unpopular defendants and the Com- 
mittee’s statement of principles sug- 
gesting the standards that commit- 
tees of Congress should follow to 
guarantee fair treatment for witness- 
investiga- 


es during congressional 


tions. 


Commerce Committee, 
Administrative Law Section 


The House then turned to a con- 
sideration of two resolutions offered 
in New York on which action had 
been deferred. Both the Committee 
on Commerce and the Section of Ad- 
ministrative Law had offered resolu- 
tions dealing with the effect brought 
about by recent Supreme Court de- 
cisions creating a “no man’s land” 
in labor the 
state’s jurisdiction has been super- 
seded by the and _ the 
N.L.R.B. has refused to exercise ju- 
risdiction. John W. Cragun, of Wash- 
ington, D. C., the Section Delegate 


relations cases where 


federal 


of the Administrative Law Section, 
presented a supplementary report 
both the Com- 
merce, and the Section, containing 


for Committee on 


the following resolution: 


Wuereas, The Supreme Court of 
the United States has held, in effect, 
that in any labor dispute affecting in- 
terstate commerce, neither a state 
1957 - Vol. 43 1057 
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court nor a state administrative agen- 
cy has jurisdiction to entertain the 
dispute even though the National La- 
bor Relations Board declined to assert 
jurisdiction over the dispute on the 
ground that the effect on interstate 
commerce is insubstantial; and 
Wuereas, the National Labor Re- 
lations Board has established jurisdic- 
tional standards for declining to as- 
sert jurisdiction in labor disputes 
when the effect on interstate com- 
merece is insubstantial, which jurisdic- 
tional standards are published and 
available to the general public; and 
Wuereas, by reason of the adminis- 
trative inaction of the National Labor 
Relations Board. no remedy whatever 
is now available to either employers 
or employees who suffer injury in 
this situation under provisions of 
either state or federal law; and 
\WitkREAS, it is contrary to estab- 
lished principles of Anglo-American 
jurisprudence that persons should suf- 
fer injury under existing provisions 
of law yet be without a remedy; 
Now, THEREFORE, be it RESOLVED, 
That the American Bar Association 
supports the enactment at legisbirieens 
or the taking of appropriate admin- 
istrative action which will provide a 
remedy for the administrative inac- 
tion of the National Labor Relations 
Board described. 


On Mr. Cragun’s motion, the 
House voted to adopt the resolution. 
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Legal Services 
and Procedure 


The Committee on Legal Services 
and Procedure reported through its 
(chairman, Ashley Sellers, of Wash- 
ington, D. C. Mr. Sellers made a 
report on progress of the Associa- 
tion’s program to secure reform of 
federal administrative procedure. 
Ife reminded the House that it had 
adopted six resolutions in February, 
1956, which comprised a set of prin- 
ciples that would serve as a guide for 
legislation dealing with a compre- 
hensive revision of administrative 
procedure. Legislation implement- 
ing the resolutions has been drafted, 
Mr. Sellers said, and one bill has 
been introduced in the Congress 
dealing with the creation of an Of- 
fice of Administrative Practice. Mr. 
Sellers said also that the Board of 
Governors, acting at the suggestion 
of the Committee, had set up four 
new committees to work on the pro- 
gram and had recommended that 
the Association employ a Director 
of the Washington Office, who has 
now been hired. 

On Mr. Sellers’ motion, the 
House voted to continue his Com- 
mittee and the four new committees 
set up by the Board of Governors. 


Peace and Law 
Through United Nations 


Alfred J. Schweppe, of Seattle, 
Washington, reporting for the Com- 
mittee on Peace and Law Through 
United Nations, noted the death of 
the Vice Chairman of the Commit- 
tee, Dr. George A. Finch, of Wash- 
ington, D. C., former editor-in-chief 
of the American Journal of Inter- 
national Law. 


Mr. Schweppe made a_ progress 
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report on the work of the Committee, 
saying that four treaties which the 
Association has gone on record as 
opposing have been withdrawn from 
the calendar of the U.N.—the trea- 
ties on Political Rights of Women, 
Public Information, Transmission of 
News and the Right of Correction. 
He also discussed the problems in- 
herent in the Girard and Reid v. 
Covert decisions of the Supreme 
Court. 


Section of 
Judicial Administration 


Judge Emory H. Niles, of Balti- 
more, Maryland, Vice Chairman of 
the Section of Judicial Administra- 
tion, reported for that Section. He 
proposed the following: 


Reso.vep, That the American Bar 
Association adopt a national program, 
to be implemented at the local level, 
of fostering the creation and employ- 
ment of panels of impartial medical 
experts, under court aegis, in the pre- 
trial consideration and trial of per- 
sonal injury cases, especially in those 
communities where there is a volume 
of personal injury litigation in the 
courts and where there is a sufficient 
number of qualified doctors available 
to constitute a panel; 

That the panel be selected by pro- 
fessional bodies on the basis of pro- 
fessional qualifications; 

That the panel be employed at the 
pre-trial and trial stage of such cases; 
and 

That copies of this resolution, to- 
gether with the attached report of the 
Section’s Committee on Impartial 
Medical Testimony dated August, 
1956, be forwarded to all state and 
local bar associations represented in 
the House of Delegates with a recom- 
mendation that this program be 
adopted. 


The italicized portion of the lan- 
guage of the resolution as printed 
above indicates amendments offered 
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on the floor of the House to clarify 
the language of the resolution. Judge 
Niles accepted them and they were 
incorporated in the resolution as 
adopted by the House. 

The House then 
12:00 m. 


recessed at 


Fourth Session 


The House of Delegates convened 
for its fourth session on Friday, July 
26, at 10:05 a. M. at The Savoy Hotel 
in London. Chairman Rhyne pre- 
sided. 

Sylvester C. Smith, Jr., of Newark, 
New Jersey, announced the sudden 
death on the day before of Joseph 
W. Henderson, of Philadelphia, 
Pennsylvania, President of the As- 
sociation in 1943-1944. He moved 
that the House stand in honor of 
his memory. 

President Maxwell seconding Mr. 
Smith’s motion, spoke briefly of Mr. 
Henderson’s services to the Bar and 
to the Association. 

The motion was carried and the 
members stood in tribute to Mr. 
Henderson. 


Section of 
Insurance Law 


H. Beale Rollins, of Baltimore, 
Maryland, Chairman of the Section 
of Insurance, Negligence and Com- 
pensation Law, completed the re- 
port of that Section which was be- 
gun in New York. Mr. Rollins spoke 
briefly of the Section’s plans to co- 
operate with the Junior Bar Confer- 
ence in producing trial practice pro- 
grams in connection with the Asso- 
ciation’s Annual Meetings. 


Section of 


Labor Relations Law 


The Section of Labor Relations 
Law reported through the Section 
Delegate, Theodore R. Iserman, of 
New York, New York. The Section 


proposed a resolution recommend- 
ing action to correct some of the 
abuses recently disclosed in the Sen- 
ate investigations of labor unions. 
However, the Section had taken ac- 
tion on this too late for it to be 
placed on the Regular Calendar. 

James L. Shepherd, Jr., of Hous- 
ton, Texas, the Chairman of the 
Committee on Rules and Calendar, 
said that his Committee was not pre- 
pared to recommend that the re- 
quirements of the By-laws be waived 
so as to permit the resolution to be 
presented to the House. It was the 
Committee’s view that the resolution 
should be given further study. 

James D. Fellers. of Oklahoma 
City, Oklahoma, moved that the res- 
olution be referred to the Section of 
Corporation, Banking and Business 
Law and the Section of Insurance, 
Negligence and Compensation Law, 
since it contained, he said, matters 
of interest to both those Sections. 

Mr. Iserman said that he could 
understand the interest of the two 
Sections in the resolution, but in 
order not to delay action too long, 
he moved that the motion to refer 
be amended to provide that the 
two Sections report at the Midyear 
Meeting. 

The amendment was carried and 
the House voted to refer the resolu- 
tion for report by the two Sections 
at the Midyear Meeting. 


Committee on 
Aeronautical Law 


William S. Burton, of Cleveland, 
Ohio, Chairman of the Committee 
on Aeronautical Law, made an oral 
report, discussing the proposed 
Hague Protocol, amending the War- 
saw Convention. The Warsaw Con- 
vention limits recovery in air ac- 
cidents involving planes in interna- 
tional flight to about $8,300. The 
Hague Protocol would raise this 
amount. Mr. Burton said that rati- 


fication by thirty signatories to the 
Warsaw Convention was necessary to 
put the Protocol into effect, and that 
the chances were excellent that the 
United States would act favorably 
on ratification in the near future. 


Committee on 
Lawyer Referral Service 


The Lawyer Referral Service Com- 
mittee reported through its former 
Chairman, one of its members, Theo- 
dore Voorhees, of Philadelphia, 
Pennsylvania. His oral report stressed 
the importance of the Lawyer Refer- 
ral Services as a means of warding 
off socialized legal service and de- 
plored the Bar’s failure to make the 
Lawyer Referral Services better 
known to the public at large. 


Committee on 


Legal Aid Work 


William T. Gossett, of Dearborn, 
Michigan, then reported for the 
Committee on Legal Aid Work. He 
outlined the spread of legal aid fa- 
cilities in the country—from 88 in 
1946 to 266 in 1957, and predicted 
that within five years there will be 
adequate legal aid organizations in 
all the metropolitan areas in the 
country, obviating the need for any 
counterpart of the British Legal 
Assistance Act. He stressed the im- 
portance of the attitude of the local 
Bar in setting up Legal Aid Services. 

Blakey Helm, of Louisville, Ken- 
tucky, asked if the Committee had 
taken a position on the question 
whether the public defender system 
shouid consist of one permanent 
public defender or court-appointed 
defenders for each case. 

The question was answered by Or- 
ison §. Marden, of New York, New 
York, who said that that was a ques- 
tion for local determination and 
that the Committee’s position was 
that the important thing was to get 
Legal Aid Services into operation 
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and stop arguing about the form they 
take. 

Cloyd LaPorte, of New York, New 
York, called attention to a debate 
on the subject between Mr. Marden 
and Federal Judge Edward J. Dim- 
ock, of New York, New York, at the 
recent meeting of the New York 
State Bar Association. 

Chairman Rhyne noted the pres- 
ence of Thomas G. Lund, Secretary 
of The Law Society, and presented 
him to the House for the greetings of 
the members. 


Committee on 
Customs Law 


The Committee on Customs Law, 
reporting through its Chairman, J. 
Bradley Colburn, of New York, 
New York, mentioned recent devel- 
opments in the reciprocal tariff 
field, with particular emphasis on 
the escape clauses under which any 
country party to an agreement may 
relieve itself of its obligations in 
whole or in part. Mr. Colburn also 
called attention to two recent cases, 
one involving the constitutionality 
of the Trade Agreements law and 
the other the limits of the Presi- 
dent’s authority to increase duties 
by resort to a so-called escape clause 
in a trade agreement. 


Section of 
International Law 


Victor C. Folsom, of New York, 
New York, Chairman of the Section 
of International and Comparative 
Law, reported briefly on the Sec- 
tion’s reception in England and its 
role in the Association. 

J. Garner Anthony, of Honolulu, 
Hawaii, then moved adoption of a 
resolution recommending  enact- 
ment of legislation to give United 
States District Judges in Hawaii the 
same tenure of office and retirement 
and widow annuity rights as other 
federal judges. This resolution had 
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been submitted by Mr. Anthony at 
the 1957 Midyear Meeting, and the 
House had referred it to the Com- 
mittee on Judicial Selection, Ten- 
ure and Compensation. On Mr. 
Anthony’s statement that that Com- 
mittee had approved the resolution, 
the House voted to adopt it. 

In reply to a question, Mr. An- 
thony said that the resolution did 
not mention Alaska because judges 
in Alaska were under a different 
statute and were already Federal 
Judges by act of Congress. 

On motion of Secretary Stecher, 
the House voted to continue all 
Special Committees not heretofore 
explicitly continued, and then re- 
cessed at 11:30 a.m. 


Fifth Session 


The House was called to order 
for its final session of the 1957 An- 
nual Meeting at 10:00 a.m. on Tues- 
day, July 30. 


Committee 
on Draft 


Philip C. Ebeling, of Dayton, 
Ohio, Chairman of the Committee 
on Draft, proposed the following res- 
olution which was adopted unani- 
mously: 


WHEREAS, generosity and welcome 
of the kind extended to the American 
Bar Association and its ladies by the 
English legal profession and by the 
English people cannot be acknowl- 
edged in words; be it 

REso.vep, That we undertake with 
pleasure, upon our return to the 
United States of America, to share 
with others in our country our 
warmth of friendship for you and 
the greater understanding and pride 
which you have given us in a common 
past and the common challenge of 
the future. 


The House also adopted resolu- 
tion of thanks for hospitality ex- 


tended in London by Her Majesty 
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Queen Elizabeth I1; The Lord High 
Chancellor; the Prime Minister; the 
Attorney General; the Treasurers 
and Masters of the Bench of the 
Honourable Societies of Lincoln's 
Inn, the Middle Temple, the Inne: 
Temple and Gray’s Inn; the Presi- 
dent, the Vice President and the 
Secretary of The Law Society; the 
officers of the General Council of 
the Bar; the respective Presidents 
of the London Agents Society, the 
Worshipful Company of the Solici- 
tors of the City of London, the So- 
ciety of Clerks of the Peace, the Lon- 
don (Criminal Courts) Solicitors 
Association, the 1919 Club, the Mar- 
itime Lawyers and Common Law 
Bar, the Bar Musical Society, the 
Royal Academy of Arts; the Chair- 
man of Schweppes, Ltd.; the Lord 
Mayor of London; the Corporation 
of London; the London County 
Council; the Middlesex County 
Council; the Surrey County Coun- 
cil; the Port of London Authority; 
the Chairman of Lloyd’s; the Bank 
ers’ Clearing House; the Rank Or- 
ganization; the Imperial Chemical 
Industries; the English-Speaking Un 
ion; the Mayor of Westminster and 
the High Sheriff of Essex. 
Chairman Rhyne then noted the 
fact that Mr. Stecher, the Secretary 
of the Association, who has served 
first as Assistant Secretary and then 
as Secretary, for the past twenty 
years, was leaving that office to take 
up the full-time duties of Executive 
Director of the Association. Mr. 
Rhyne 
work, the hard, difficult task” that 
Mr. Stecher has done for the Asso- 


praised the “outstanding 


ciation, and he thanked him on be- 
half of the members of the House. 
The members of the House applaud- 
ed loudly at the words of the Chair- 
man. 

The House then adjourned syne 


die. 
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Contributory Negligence 
Continued from page 1008) 

a defendant who may be grossly neg- 
ligent. We now see, in the words of 
ihe Supreme Court, that under the 
comparative negligence rule a plain- 
tilt guilty of the grossest negligence 
is nevertheless entitled to recovery 
irom a defendant guilty only of the 
“slightest negligence’’.** 

If this is “archaic” and “unjust” 
in one case, surely it is equally so 
in the other—unless we are willing 
frankly to concede that plaintiffs in 
tort cases are privileged persons en- 
titled not merely to equal justice 
inder the law but to preferential jus- 


tice.?® 


Diminution of Damages... 
A Theory—Not a Fact 


At this point one can visualize 
the plaintiffs’ lawyers sitting on the 
edges of their chairs eager to give 
their answer. It is true, they admit, 
that the grossly negligent plaintiff 
will recover from the slightly negli- 
gent defendant, but this is right and 
just, they say, because under com- 
parative the 


negligence damages 
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are diminished in proportion to the 
negligence attributable to the plain- 
tiff. 

There is one major flaw in this 
pat answer. It just is not true in 
America. In Great Britain the Law 
Reform Act of 1945 requires that 
the court diminish the damages. Al- 
though the term court may include 
both judge and jury, in actual prac- 
tice the use of a jury in accident 
cases is virtually unknown in Great 
Britain. The judges there do in fact 
diminish damages as required by 
But in 
jury has this authority and exercises 


the act. America where the 


it behind the smoke screen of a gen- 
eral verdict, damages are either not 
diminished at all or the diminution 
is not in proportion to anything 
that can be measured or verified. 
The amount of damages deter- 
mined by a jury is presumptively 
correct. While trial and appellate 
courts have the power of remittitur, 
the rule is that a court may not in 
vade the jury’s function by “weigh- 
[ing] the evidence” but may con- 
sider “only the evidence and infer 
ences most favorable to the plain- 
tiff’ in deciding whether a verdict 
is excessive.*° Indeed, the Supreme 
Court has indicated in FELA cases 
that the amount of damages must 


28. The rule seems to be the same under the 
Mississippi statute. See Yazoo & M. V. R. R. v. 
Carroll, 103 Miss. 830, 60 So. 1013 (1913). 

29. The “privileged” status of damage suit 
plaintiffs in spite of the rule of contributory 
negligence is demonstrated by the available 
statistics, as has already been discussed. 

30. Scneder v. Wabash R. R., 272 S.W. 2d 198, 
208 (Mo. 1954). See Neese v. Southern Ry., 
350 U.S. 77 (1950); Union Pacific R. R. v. Had- 
ley, 246 U.S. 330, 333-334 (1918); and Southern 
Ry. v. Bennett, 233 U.S. 80, 86-87 (1914). 

31. Affolder v. New York, C. & St. L. RR., 
339 U.S. 96, 101 (1950). Although there are 
cases of remittitur by lower courts, it is be- 
lieved that the Supreme Court has never di- 
minished damages awarded in an FELA case. 
The general solicitude for plaintiffs under this 
law is further illustrated by the fact that of 
the forty-eight FELA cases decided by the Su- 
preme Court in the past twenty years (through 
the term ending in June, 1957), involving 
sufficiency of the evidence to support a ver- 
dict, the plaintiffs won forty-two cases or 88 
per cent 

32. Cf 
Supp 


Ark. Stat 
1955); Miss 


Ann. §§27-1742 
Code Ann. §1454 


be “monstrous” to justify interfer 


ence with the jury’s award.*! 


Comparative Negligence . . . 
Experience in the States 


While the FELA does involve a 


special class of plaintiffs, the sub- 
stantive rule of decision is exactly 


the same under any “pure” com- 


parative negligence statute; and the 
power of the jury is equally great 
unless restricted by a mandatory re- 


quirement for a special verdict.** 


Mississippi has had a comparative 
negligence statute applicable to all 
injuries to persons since 1910. Its 
provisions in this respect are ex- 
actly like the FELA, being the 
“pure” type of statute advocated by 
the organized plaintiffs’ Bar. 

Let us look briefly at the practical 
operation of the Mississippi statute. 
It is said to have been the “brain- 
child of a small group of damage 
suit lawyers”, and a “boon to plain- 
tiffs”.** Studies by casualty insur- 
ance companies also indicate that it 
has increased litigation and the size 
of jury verdicts.** As in the case of 
the FELA, there is no effective way 


to assure the diminution of dam- 


ages required in theory by the law.** 
A comment on Mississippi prac- 


Both the Arkansas and Mississippi statutes 
are modeled after the FELA, but Arkansas 
has wisely imposed the minimum restraint of 
a mandatory special verdict. 

33. Shell and Bufkin, Comparative Negli- 
gence in Mississippi, 27 Miss. L. J. 105, 111 
(1956). This recent article reviews the Missis- 
sippi cases, and although it does not purport to 
evaluate or compare the Mississippi experi- 
ence, the article indicates that the Mississippi 
courts have attempted to exercise more con- 
trol over the jury function than have the 
federal courts under FELA. 

34. See Gilmore, Comparative Negligence 
From a Viewpoint of Casualty Insurance, 10 
Arx. L. Rev. 82, in Symposium, Comparative 
Negligence, 10 Arx. L. Rev. 54 (1955-56). 

35. Judge William J. Palmer, Los Angeles, 
in discussing experience under the Mississippi 
law, quoted a leading Mississippi practitioner 
as follows: “ there seem comparatively 
few (cases involving contributory negligence) 
where it can be said with any degree of cer- 
tainty that the jury has actually reduced 
plaintiff's damages”. Palmer, Comparative Ad- 
vocacy, Doctrine and Negligence, mimeo- 
sraphed, 7-8 1953 
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tice will be especially meaningful to 
trial lawyers. It is that defendants’ 
lawyers there rarely argue to the 
jury that plaintiffs’ damages should 
be diminished. Such an argument 
involves the implied concession that 
the defendant was guilty of some 
negligence, and the trial lawyer 
knows from experience that once a 
jury detects that concession his case 
is not only lost but the jury alone 
will probably determine to what ex- 
tent, if any, the damages will be 
diminished. 

The experience in my native state 
of Virginia is much the same. 
Whether in the rare case actually 
litigated under the FELA™ or in a 
case under our comparative negli- 
gence statute applicable to railroad 
grade crossing accidents,** few ex- 
perienced defense lawyers would 
dare argue diminution of damages 
to a jury—except where liability is 
admitted and the case is tried solely 
because the plaintiff's demand for 
damages exceeds what a jury might 
be expected to award. 

In 1955 Arkansas adopted com- 
parative negligence but with a spe- 
cial verdict requirement intended to 
minimize the uncontrolled excesses 
of the general verdict.** A survey of 
Arkansas judges made after the first 
year of experience under the new 
law indicated a wide difference of 
opinion as to its desirability. One 
Arkansas judge stated, quite realisti- 
cally, that juries “try to juggle the 
percentages [of comparative negli- 
gence}]" so that the plaintiff will be 
sure to receive what the jury wants 


him to receive.’ Thus. juries cir- 


wmvent the special verdict proce- 
lure by the simple device of antici- 
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for) 
amount to be subtracted in diminu- 
tion. 
The 
pure comparative negligence must 


pating (and allowing the 


Arkansas experience with 


have proved disappointing—even 
with the tempering influence of 
mandatory special verdicts. In 


March, 1957, the Arkansas law was 
changed to conform substantially to 
the Wisconsin rule which applies 
comparative negligence only when 
the jury finds by a special verdict 
that the plaintiff's negligence was 
not as great as that of the defendant. 
An obvious compromise, both with 
principle and practice, this can only 
result in a flood of inconclusive liti- 
gation on the impossible question 
whether plaintiff's negligence was 
more or less than 50 per cent. 

In summary, I find no justifica- 
tion—based on the considerable ex- 
perience we have already had in 
\merica—for following our English 
lriends further along the road to 
comparative negligence. In theory it 
may be an attractive and equitable 
doctrine. Administered by courts, 
rather than juries, it would possibly 


work fairly well in America as it 





36. Because of the extreme difficulty of de- 
fending successfully an FELA case, the rail- 
roads settle almost all claims except those 
where some legal question exists (such as ex- 
istence of interstate commerce) or where the 
damages demanded are considered exorbitant. 
See note 25 supra. 

37. Va. Code §56-416 (1950). 

38. Ark. Stat. Ann §§27-1742.1—1742.2 
(Supp. 1955). This statute modeled, in this 
respect, after the Wisconsin practice, requires 
the jury expressly to state (a) the amount of 
damages recoverable without contributory 
negligence, and (b) the extent to which such 
damages are diminished by contributory neg- 
ligence. 

39. Heilbron, Comparative Negligence in Ac- 
tion, NACCA Tenth ANNUAL CONVENTION Pro- 
CEEDINGS 20. 22 (1956). 

40. Not only is the jury system venerated in 
America and guaranteed in state and Federal 
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apparently has in England. 

But there is little if any chance of 
our abolishing the jury system.*° So 
long as we have this system there is 
no effective way to prevent pure 
comparative negligence from becom- 
ing, in actual practice, a system 
based on liability without fault.) 
The time may come when social con- 
cepts will require compensation for 
all who are injured in accidents re- 
gardless of fault. A change of such 
far-reaching social and . economic 
consequences should not come indi- 
rectly—indeed almost surreptitious- 
ly—under the guise of comparative 
negligence. It should be faced frank- 
ly and implemented, as the work- 
men’s compensation laws were, with 
appropriate provision for insurance, 
statutory limitations on liability and 
uniform administration by special 
tribunals. 

In short, so long as we in America 
must rely upon the jury to deter- 
mine who shall bear the staggering 
from accidental injuries, the 
contributory negligence rule is a 


loss 


necessary—indeed virtually the only 

means of exercising some limited 
judicial control. With all of its theo 
retical faults, this rule does main 
tain a degree of balance between 
judge and jury which would be los: 
entirely under comparative negli 
gence. 





Constitutions, but the lawyers who clamor 
most for comparative negligence are opposed 
to trusting judges to administer it. Their quest 
is for the “more abundant verdict”, and they 
had rather retain contributory negligence (and 
the jury) than be compelled to accept judicial 
justice. It is interesting to note that Congress 
in permitting tort actions against the United 
States under the Federal Tort Claims Act, was 
careful to protect the Federal Treasury by 
providing that such actions “shall be tried by 
the court without a jury”. 28 U.S.C. §2402 
(1952). Plaintiffs’ lawyers consider this elimi- 
nation of the jury as a “deficiency” in the Act. 
Greenstein, Experience under the Federal Tort 
Claims Act, NACCA Tentn ANnvaAL CoNnvEN- 
TION Proceepines 113, 115 (1956) 

41. The late Mr. Justice Robert Jackson 
(like many others) recognized that the FELA 
results in a system closely approaching liabil- 
ity without fault. See Wilkerson v. McCarthy. 
336 US. 53. 76 (1949) (dissenting opinion) 
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writing, typewriting and other document problems 
considered. Photographic laboratory maintained. 
Nation-wide qualification. Member ASQDE. 14 
South Central, St. Louis 5, Mo. PArkview 5- 
9394, 





HERBERT J. WALTER, EXAMINER AND 
photographer of Questioned Documents, 40 
years’ experience. Charter member ASQDE, 
George B. Walter, Linton Godown, Associates. 
Phone: CEntral 6-5186, 100 North LaSalle Street, 


Chicago 2 





MISCELLANEOUS 





VALUATION OF CLOSE CORPORATION 

stock. Thoroughly documented appraisals pre- 
pared for gift and estate tax purposes, sales, 
mergers, recapitalizations, etc. A background of 
effective cooperation with attorneys, accountants, 
executors, and financial institutions. For informa 
tion, call or write MANAGEMENT PLANNING. 
INC., 192 Nassau Street, Princeton, New Jersey 
(PRinceton 1-4200). 





BEN GARCIA, EXAMINER OF QUESTIONED 
handwriting, typewriting and inks. Qualified ex- 

pert, 15 vears experience. 810 E. & C. Building, 

Denver, Colorado. Phone: AComa 2-2360. 


JANYE GARLINGTON PRUITT, 892 NA- 

tional Press Building, Washington 4, D. C. Au- 
thor, Historian, family lines, Member D.A.R., 
A.A.U.W. 
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ATTORNEY—-PRESENTLY, TWO YEARS 


POSITIONS WANTED counsel (emphasis tax matters) Wall Street ROBES 


banking firm—reorganizations, rulings, audits, es 
tate, trusts; four years’ Tax Court Judge's clerk; 











yi fii ES ae, tonates fous panes’ Fax e"s JUDICIAL ROBES CUSTOM TAILO 
TAX AT TORNEY DESIRES FULL TIME PO rte mn eho eg By pengien law tom; The best of their kind—satisfaction gua 
sition with corporation in South. Box 7S-3 COrgeown, OE FED Catalog J sent on request. Bentiey & 


Ixnc., 7-9 West 36th St., New York 18, N. 


TAX ATTORNEY ON TAX COURT STAFF CORPORATION TAX ATTORNEY. LAW TECHNICAL SERVICES AVAILA) 
desires position with firm or corporation. Hon honor graduate (Law Review-Law Clerk). Ex 

mw graduate Harvard. Admitted New York 1954 perience: SEC, Department of Justice (Tax Di ic 0 s f — 

Will relocate. Box 7N-1 vision), Internal Revenue Service. Prefers law SCIENTISTS AND ENGINEERS AVAII} 











Ran ice for consultation and court  testimony* 
Bae , 6JL-2. 
YOUNG, CAPABLE ATTORNEY WITH EX. CONSULTING BIOLOGISTS POLLW 


cellent background desires position with firm SHORTHAND AND Effects and Water Quality, fresh and s¢t 
or corporation. Available in December. Resume Investigations, Reports, Court Testimony. 25 
ipon request. Box 7N-2. STENOTYPE REPORTING Dolan, Charles B. Wurtz, PhD. 610 Coral 
l'rust Building, Philadelphia, Pennsylvani 
SAN FRANCISCO: HART & HART (SINCI iy ; 

INTERNATIONAL CORPORATION,  PAT- 1927), official reporters (shorthand and ma CLARENCE S. BRUCE, TRAFFIC ACCN1 





ent and trademark counsel, member German chines); notaries; private deposition suite; state Analyst—Reconstruction, Consultation, ’€Tt 
bar, 15 years, 6 in U.S., of diversified experi wide notary and reporting service. Chancery testimony. Automotive Engineer, formerith 
nee, linguist; desires challenging position. Will Building, 564 Market Street. References: local National Bureau of Standards, Washingt). 
elocate anywhere. Box 7N-3 hench and hat Box 7S-1 
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ASSOCIATION CALENDAR 





ANNUAL MEETINGS 





Los ANGELES, CALIFORNIA August 25-29, 1958 
Miami Beacu, FLoripa August 24-28, 1959 


REGIONAL MEETINGS 





ATLANTA, GEORGIA February 19, 1958 
Str. Louis, Missouri June, 1958 
; PITTSBURGH, PENNSYLVANIA March, 1959 
MrMPuis, TENNESSEE November, 1959 


BOARD OF GOVERNORS 








\TLANTA, GEORGIA Preceding House of Delegates 
Meeting (exact date not fixed) 
WasHincton, D. C. May 19-20, 1958 


HOUSE OF DELEGATES—MIDYEAR MEETING 





ATLANTA, GEORGIA February 24-25, 1958 


STATE DELEGATES MEETING 





ATLANTA, GEORGIA February 25, 1958 


FELLOWS OF AMERICAN BAR FOUNDATION 





In connection with Midyear Meeting in Atlanta 
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in anywhere! 


copy anything ” 


LETTERS, INVOICES - 


RECEIPTS, CHARTS, BLUE PRINTS ‘ 


os BIDS, PHOTOGRAPHS 


REPORTS, QUOTATIONS, ETC. 


THE 





Instant photocopies of anything written, 
printed, typed, drawn or photographed— 
right in your own office 


So fast... so convenient...so easy! Exclu- 
sive ‘Magic Touch” dial control assures per- 
fect black-on-white copies of anything every 
time. Clear sharp copies from any original up 
to 15” wide, any length or color on opaque or 
transparent paper—printed on one or both 
sides. Made of stainless steel, it is handsome, Rutile 
compact, and light weight. Offers hundreds Charles E. Jones & Assee 
of time and money saving uses for every busi- 
ness at a price well within the budget of even 
the smallest firm. 














Have you read this 


New 
Free 
Book? 


rder your copy today. 


blished with pride by 


ERRILL COMPANY, INC. 


For your free book 
tear off and mail this 
Air Mail Postage Paid 


pe apritnen 4 N ST., INDIANAPOLIS 7, INDIANA 






























JUST TURN THE DIAL 








American Photocopy Equipment Co. 
1920 W. Peterson Ave., Chicago 26, Ill. 














the all-purpose 
copy-maker 


DIAL-A-MATIC 


Find out how you can save time and money by speed- 
ing production . . . by cutting costly office paper work 

. . by expediting shipping and receiving—plus 
hundreds of other ways of increasing the efficiency 
of your business with Apeco Auto-Stat copying. It's 
all in this new free book. Send for your copy today. 


Have you read this 
NEW FREE BOOK? 


16 full color pages to tell 
you how you can use the 
Apeco Dial-A-Matic Auto-Stat 
in your business. 


APEco 
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pO~STaT } 
\ ‘Se N 
\ y 


ye 


ee 


STATE DELEGATES MEET 
————_______ 


ATLANTA, GEORGIA 


FELLOWS OF AMERICAN BAR FC 


tinned 
GET YOUR FREE BOOK 


In connection with Midyear Meet 


Mail this Postage Paid 


Gmecndaiignetamahinane 


Air Mail Reply Card Today! 
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The 
Lawyer's Treasury 


1 VOLUME --- $ 7.50 


Introduction by E. Smythe Gambrell, 
Edited by Eugene C. Gerhart Past President of the American Bar Association 


of the Binghamton, New York Bar Foreword by Tappan Gregory, 
: Editor-in-Chief of the American Bar Association Journal 


For forty years the American Bar Association Journal has published outstanding 
articles by the leaders of our Bench, Bar, and non-legal writers on subjects of vital 


interest to the legal profession. 


The Board of Editors of the American Bar Association Journal by ballot has 
selected 46 of the 125 outstanding articles nominated by the official family of your 
Association. The result is “The Lawyer’s Treasury’, a classic that is a treasure chest of 


knowledge, value and pleasure. 


The anthology readily reveals why lawyers are and have always been regarded as 


members of a learned profession. 
A Christmas gift for the permanent library of lawyer and layman alike. 


Order your copy today. 


published with pride by 


THE BOBBS-MERRILL COMPANY, INC. 


730 N. MERIDIAN ST., INDIANAPOLIS 7, INDIANA 























‘THE MOST MERITORIOUS LAW BOOK” 


The James Barr Ames Fund 
PRIZE 


for “the most meritorious law book 
published in the English language 
within the last five years” 


was recently awarded 
to 


CORBIN ON CONTRACTS 


This great treatise should be in your library 


Ask for full particulars today 


WEST PUBLISHING CO. ST. PAUL 2, MINN. 
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